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Guardian Interlock 


Because a tough problem demands a complete program. 


Americans are demanding a reduc- 
tion in the number of drunken driv- 
ers. And now, states from Maryland 
to California are getting results with 
the Guardian Interlock Responsible 
Driver Program. A complete turn-key 
plan that relieves jurisdictions from 
much of the burden of monitoring. 
Guardian Interlock™ is a sophisti- 
cated ignition interlock that connects 
a breath alcohol analyzer to an auto- 
mobile starter. It prevents the car 


from being started until a breath test jj 
confirms that the driver is not intoxi- . 


cated. Advanced Guardian Interlock 
technology includes Coordinated 


CBPA is a key technical advance in 
helping solve the nightmare of 
recidivism. 

The Program begins automati- 
cally when a DUI/DWI offender is 
ordered into the Guardian Interlock 
Responsible Driver ProgramSM, 

Our certified technicians install 


the interlock, and begin regular 
monitoring of program compliance. 
(Guardian Interlock’s industry-lead- 
ing technology includes safeguards to 
deter—and report—attempts to 
tamper with or bypass the interlock.) 
Verification of compliance is com- 
plete and quick. 

We provide detailed reports to the 
authorities. Reporting is expedited 
by the most comprehensive com- 
puter program in the industry, 
providing jurisdictions with concise, 
quick-scan check-off reports. 

Good news for taxpayers— offenders 
themselves pay for the entire Guardian 


Breath Pulse Access (CBPA), which Interlock Responsible Driver 
is designed to screen for the intended Program , 

driver. 

For a complete information packet on ' 

the Guardian Interlock Responsible = (DIAN Toll Free 1-800-457-0001 

Driver Programs calltoll freeorwrite GUARDIANINTERLOCK 

to us on your letterhead. CVCTEMC INC SXSTEMS,INC. 


1009 Grant Street Denver, Colorado 80203 
In Colorado: 1-831-6333 
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Much has been said of late about the 
public’s perception of lawyers and the 
need to enhance the image of attorneys 
in general. I firmly believe in that goal. 
Much of what the public perceives is 
based on misinformation, partial informa- 
tion, or even no information. The Florida 
Bar staff and your Board of Governors 
have been working tirelessly to open chan- 
nels of communication with the public 
and with the media to establish the Bar 
as a reliable source of accurate and timely 
information. 

But realistically speaking, no Bar pro- 
gram will account for the collective actions 
of 30,000 lawyers resident in Florida, 
or 10,000 more of our members out of 
state. Lawyers must look within them- 
selves—deep within themselves—to dis- 
cern their personal and professional values 
and ascertain what they as individuals 
must do one-on-one, day-by-day in their 
associations to truly promote respect for 
the law and respect for the legal pro- 
fession. 

You can undoubtedly understand the 
shock I felt when I came across the results 
of a scientific Law Poll published in the 
ABA Journal September 1, 1986. Only 
three out of five lawyers said they would 
choose a legal career again. In other 
words, 40 percent of the practitioners 
polled indicated they would not! Two 
out of five lawyers said they would encour- 
age their children to become lawyers. 
Again, that means 60 percent of the law- 
yers would not like to see their children 
continue their legacy of being a lawyer! 
In addition, 46 percent of the attorneys 
surveyed said the reason they chose a 
law career was because of the income 
potential rather than the opportunity to 
serve the public. 

If that many lawyers hold the practice 
of their chosen profession in such low 
esteem, I ask you, how can we realistically 
expect the public to hold lawyers in high 
esteem? Something is happening from 
within our profession. These poll results 
are symptomatic. 

Although there are many issues facing 
the profession today, I sincerely believe 
the overriding precipitator is what I per- 
ceive as a diminished peripheral vision 
of attorneys in general: The lack of a 
pervasive sense of mission by individual 


President’s Page 
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Critical Issues Facing the Legal Profession 
From Within and Without 


lawyers, the absence of a sense of rightness 
and righteousness that transcends self- 
interest and commercialism, the loss of 
a sense of calling, an idealism as in a 
vocation, that gives all our labor its dig- 
nity. We must reestablish that sense of 
mission! To each of us the mission may 
be different. But to all of us it must 
be a rededication to justice, the dignity 
of the individual, the interests of society, 
the supremacy of the rule of law, and 
the interests of our clients. 

Distractors from that mission might 
be an unreasonable preoccupation with 
billable hours, or an unconscionable 
obsession with the accumulation of pros- 
perity, sometimes referred to as the “trap- 
pings of success.” Clearly, there is a duty 
of Bar members, as members of a learned, 
disciplined, and honorable profession, to 
subordinate (but not necessarily sacrifice) 
financial reward to social responsibility. 
Providing legal services must not be sec- 
ondary to making money. It must be 
primary. In some cases, that may neces- 
sitate a change of heart by an individual 
attorney or a firm’s partners. In other 
cases, perhaps most, it might require 
increased law office economics. 

Clearly there needs to be a consensus 
that lawyers cannot, must not, replace 
the standard of “liberty and justice for 
all” with a gold standard. 

The crisis for the legal profession is 
that the public increasingly perceives the 
legal system as cost-prohibitive—too expen- 
sive a process to resolve disputes. Citizens 
see themselves as being forced to “buy 
their peace.” 

It has been shown that the largest 
element of litigation expense in the small 
and medium range cases is attorneys’ 
fees. Reduction of lawyers’ unproductive 


‘chargeable time is a critical factor. Studies 


by the ABA and the Texas Bar indicate 
that there should be conservation of charge- 
able /awyer time, if the cost of litigation 
is to be significantly reduced. The time 
economics presumably must be passed 
on to the client. 

Our profession, like all of society, is 
undergoing a massive transition. Law as 
practiced 30 years ago is not the way 
law is practiced today. The numbers of 
attorneys and the ratio of attorneys to 
the general population have increased. 


Ray Ferrero, Jr. 
President 


Innumerable rights and protections have 
been created during this generation. Areas 
of practice unheard of before have been 
created. Specialization of practice areas, 
the trend toward larger firms with multi- 
city offices, and the increased costs of 
just about everything, have created 
pressures on individuals in the profession. 
And like the one-room schoolhouse, the 
mom and pop convenience store, and 
the family farm, the solo general practi- 
tioner may someday be on the verge 
of extinction, although I hope that will 
not come to pass. 

In the communications audit conducted 
by Hill & Knowlton for the Bar, the 
comments of one participant in a focus 
group summed the feelings of all: “They 
teach them law in school, not humanity.” 
Our individual challenge in this crisis 
of change is to retain our humanity, share 
the warmth of that humanity, and in 
general humanize the way we work with 
clients, the public, and each other. 

Our profession must go through a 
renewal period during this transition. We 
must have a sense of evangelization within 
our ranks in seeking collectively to raise 
individual consciences to a high level, 
one that transcends strictly professional 
business self-interest. We need to see our- 
selves in the role of peacemakers, bring- 
ing justice where it is lacking, tranquility 
where there was turmoil, freedom where 
it was deprived, and rewards where they 
are due. 

We must place substance above percep- 
tion, public interest above our own, 
passionately root out imperfections and 
injustice, and make law and procedures 
simpler. Our image should be one of 
caring and compassion, not power, 
insensitivity and greed. Overzealous solic- 
itation, unbecoming advertising, and mass 
marketing work against humanizing our 
image. These are the problems that face 
our profession and confront each one 
of us as individuals. 

As sensitive as we lawyers are to public 
opinion—after all we’re human—we'll just 
have to be able to live with an unpopular 
reputation at times. It’s an occupational 
hazard. Because when lawyers do what 
we are supposed to do, we advocate posi- 
tions unsupported at times by govern- 


(Continued on page 7 ) 


Some of Florida’s outstanding 
lawyers explain how they 
_ solved their insurance © 
problems: 


James H. Nance 
Cacciatore & 
Melbourne _ West Palm Beach 


*“RUMGER’ 


Morris C. Proenza Brian C. Deuscl 
White, Huck & Suarez, P.A — Spear & Deuschle 
Lauderdale 


_“RUMGER" 
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We couldn’t show you photos be- 
cause we just opened. 

So we decided to paint you a picture 
instead. 

You’re looking at a hotel which 
centers the business hub of downtown 
St. Petersburg. Fifteen stories. Very sleek. 
27,000 square feet of meeting space. 

The hotel towers over an interesting 
collection of cityscape, providing some 


incredible views in the process. You can 
see the Bayboro Harbor from all direc- 
tions. The yacht basin and baseball 
stadium on one side of the hotel. The 
Bayfront Entertainment Complex on 
another. 

You can paint the town on foot here. 

You can bask in luxury here. 

You can meet in style here. 

You can receive the literature (also no 
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photos) by contacting the St. Petersburg 
Hilton and Towers, 333 1st Street South, 
St. Petersburg, FL 33701, (813) 894-5000. 


THE I 
ST. PETERSBURG HILTON 
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(Continued from page 4 ) 

ment, the press, special interests and even 
the public. Consequently, we make waves, 
cnallenge the status quo, cause a furor 
among some. 

Lawyers and the organized Bar must 
continue to be—in fact consciously renew 
their commitment to be—champions of 
the less fortunate among us in our soci- 
ety. Our profession must be made up, 
to the person, of people willing to stand 
alone, if necessary, with the law and 


their conscience. We lawyers, as individ- 
uals and as an organized Bar, must be 
ready to take a stubborn stand for rights 
and for what is right. Such an attitude 
is derived from not only an abiding 
reverence for law, but respect for human- 
kind and the democracy founded in the 
United States Constitution. 

With our heritage as lawyers and a 
patriotism that comes from our role in 
protecting and advancing the principles 


of our Constitution, we must as individ- 
uals retain our idealism, champion the 
just cause of all citizens, and do our 
part in enhancing the administration of 
justice. You must be and do for the 
profession what only you can, and that 
is be compassionate, ethical and skillful 
at all times; a peacemaker when you 
can; an advocate when necessary; and 
always a guardian of the less advantaged 
in our society. 


Executive Directions 


The lawyer regulation department of 
The Florida Bar is one of the largest 
departments at the Bar and operates one 
of its most important programs. At 
present, during this fiscal year the lawyer 
regulation department will field over 7,000 
complaints and, by 1990, it is estimated 
that that department will be receiving 
somewhere in the neighborhood of 10,000 
complaints. The Oversight Committee, 
when reviewing every program of the 
Bar, realized that a special commission 
would be necessary to review the griev- 
ance program of the Bar because of the 
enormity of the task. 

As a result, a commission was appoint- 
ed and will begin its work at the start 
of the next fiscal year. The commission 
is chaired by Bill Loucks, a Daytona 
Beach attorney and former member of 
the Board of Governors of The Florida 
Bar. The charge to this commission is 
threefold. 

First, the commission is to look crit- 
ically at the way we are doing the job. 
It appears as though the system is func- 
tioning well. We have had opportunities 
to talk to various lawyers and bar leaders 
from around the country who have 
indicated that they feel we have one of 


the finest systems in the country and 
certainly one of the most progressive. 
Nonetheless, it is very important that 
we evaluate the system to make sure 
we are functioning properly and that we 
are working in the most diligent and 
most effective manner within our budget- 
ary constraints. Can any procedures be 
changed? Eliminated? The commission 
intends to explore all alternatives which 
can help our system function better. 
Secondly, the commission is to look 
critically at the amount of time and effort 
expended by the grievance process on 
fee disputes, with an eye toward the fea- 
sibility and desirability of establishing 
a fee arbitration program. Usually, fee 
disputes are not grievance matters, but 
more evaluating a disagreement between 
the attorney and client over the appro- 
priateness of the fee. An arbitration 
system, be it statewide or local, would 
decrease the impact on the grievance 
system by reducing the number of com- 
plaints fielded on an annual basis. There 
are in existence some local programs that 
could be expanded or supplemented. In 
addition, such a system would create a 
vehicle to assist both the attorney and 
the client and provide a remedy for both 


by John F. Harkness, Jr. 


Lawyer Regulation Procedures Under Study 


Executive Director 


as well. The public relations benefit of 
such a system is too great to be over- 
looked in that the system would provide 
an alternative for what would otherwise 
be a disgruntled complainant. 


Finally, the commission will look at 
the Bar staff involved in the grievance 
process. It is important for the Board 
of Governors of The Florida Bar to know 
the number of cases a lawyer can reason- 
ably handle. We also need to formulate 
other standards by which our full-time 
professional staff might be judged. 


We hope the commission can have a 
report of preliminary findings and recom- 
mendations to the Board of Governors 
sometime during the 1987-88 fiscal year. 
At that point, the Board will need to 
evaluate those recommendations and 
propose rule changes to put them into 
effect. 


Currently, approximately 50 percent 
of your dues dollar is spent on the lawyer 
regulation program. Our goal is to make 
sure that we are spending those dollars 
in the most efficient manner possible so 
that we have a regulatory system which 
best protects the public, lawyers and the 
court system. BJ 
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Ray 


by Judson H. Orrick 


f you ask people who have worked 

with Ray Ferrero, Jr., what quality 

sets him apart from other successful 
lawyers—why he’s now president of The 
Florida Bar—one word comes up again 
and again. That word is leadership. 

“I knew from the beginning that Ray 
was going to climb to the top,” says 
J.B. Spence, one of Miami’s best known 
trial lawyers and Ferrero’s mentor in 
the early 1960’s at the now legendary 
firm of Nichols, Gaither, Beckham, 
Colson, Spence & Hicks. “He was a 
very dynamic, very bright, very hard 
working young lawyer. He’s a leader, 
with a track record of success. Very 
astute. He can move in a room with 
Republicans and Democrats and get 
along with everyone.” 

“Ray is a very self-confident, take 
charge person,” concurs Ed Middle- 
brooks, who met Ferrero 30 years ago 
during their first year of law school at 
the University of Miami, and reconnected 
with him at the Nichols firm after 
Ferrero completed his education at the 
University of Florida. When the firm 
dissolved in 1967, they “changed the 
name on the door” of their Ft. Lauder- 
dale office and have been partners since. 

Middlebrooks remembers that first 
year at Miami: “We started out with a 
class of about 200, and ended up with 
50. Ray made it, of course. He’d been 
a captain in the Marine Corps, and his 
self confidence was evident; he’d be 
raising his hand and asking questions 
when most of the students were hiding 
under the desk, hoping they wouldn’t 
get called on.” 

At Gainesville, where Ferrero trans- 
ferred because “frankly, it was less 
expensive and at that time they had a 
better pass rate on the bar exam,” the 
big man’s talent for taking command 
continued to show. He moved there 
“not knowing a soul,” and in a short 
time was associate editor of the law 
review, a member of a winning moot 
court team, president of Delta Theta 
Phi legal fraternity and president of the 


Ferrero, Jr. 


sive President 


The new Bar president is pictured outside the Capitol at the beginning of the 


1987 legislative session. 


John Marshall Bar Association. He was 
tapped into the prestigious Florida Blue 
Key leadership fraternity after being on 
campus less than two years. “I was very 
proud of that.” 

On weekends he could be found 
playing the drums at fraternity dances 
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in his band, the Bluenotes, named for 
the band he used to tour the Catskills 
and Poconos with during summer breaks 
from high school. 

You might think it would be difficult 
to talk comfortably with a man who 
was the first to be president of both 


Difficult Year 


the Academy of Florida Trial Lawyers 
and. The Florida Bar, who was secretary 
of the Association of Trial Lawyers of 
America, president of the Broward. 
County Bar Association and the Broward 
County Trial Lawyers Association, first 
vice president of the Roscoe Pound 
American Trial Lawyers Foundation— 
not to mention holding leadership posts 
in civic organizations and serving on 
and chairing more committees than easily 
can be counted—while keeping a busy 
trial practice at Ferrero, Middlebrooks, 
Strickland & Fischer. You might think 
a man whose list of accomplishments 
fills half a page in Martindale-Hubbell 
would be a little high on himself. 

Not so. Ray Ferrero is, well, a darned 
nice guy. He’s got an easy laugh that 
comes out when he talks about sailing 
his 37-foot Tartan, or taking his wife, 
Raquel, son Raymond, 18, and daughter 
Denise, 19, off to Beaver Creek, Colo- 
rado, for two weeks each winter to ski 
and “make sure we’re in touch with 
each other—that’s very important.” 

He devours novels, Mrs. Ferrero 
reports, and bicycles for exercise since 
a knee injury ended his tennis and 
racquetball games. He likes nothing more 
than sitting at home working out a 
crossword puzzle—but he’s rarely home. 

“He’s never home,” Mrs. Ferrero says. 
“But he’s been travelling since we first 
got married, so you get used to it. I 
can’t imagine him not doing it. I 
participate with him and enjoy it 
tremendously; if I don’t go with him, I 
never see him.” 

Asked how she feels about the coming 
year, when he’ll be representing The 
Florida Bar at ABA meetings and other 
lawyer gatherings throughout the coun- 
try, touring the state for speaking 
engagements. and spending more time 
with the Board of Governors and with 
Bar staff in Tallahassee; his wife 
responds: “I’m looking forward to it. 
Since. his election we’ve been spending 
more and more time with the Bar, and 
I enjoy it. It’s been a wonderful 
experience. I always thought I had a 


lot of energy, but he’s about to wear 
me out.” 

Where does he get the energy, the 
self-confidence? Perhaps from his father, 
a salesman who at 8¢ still works half 
days at his Ft. Lauderdale business. Or 
from his mother, who Ferrero describes 
as “a very strong woman, always active, 
stable; she provided a good home life 
for me and my two younger brothers 
and sisters. She was definitely a dominant 


The first to be president of 
both the Academy of Florida 
Trial Lawyers and The Florida 
Bar, Ferrero has plans for 
the Bar’s future, and those 
who have worked with him say 
he has the energy and 
dedication to see them 
set in place 


force in my life.” He always knew he 
could count on the support of his family, 
from the time he was a first-grader in 
Queens, New York, public schools to the 
present day, he says, and that helped 
develop confidence. 

With his confidence and ability, it’s 
hard to find someone who doesn’t feel 
the new president is the right man to 
lead the Bar during the next difficult 
year, when the association again is faced 
with a plethora of problems, lawsuits 
and changes. 

Even former Board companion Louie 
Adcock, Jr., whom Ferrero beat out in 
an amicable, if hotly contested, race for 
the office of president-elect, says he 
doesn’t doubt he will lead the association 
well. “I think he’s a very dedicated, 
very energetic person who’s going to 
do a great job as president,” Adcock 


says. 
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“I think he'll be a very progressive, 
aggressive president; one who will work 
for the best interest of the Bar,” agrees 
Chief Justice Parker Lee McDonald. 
“He’s a good advocate. I think he’ll 
express the views of the Bar well to the 
public.” 

Longtime friend and former colleague 
at the old Nichols firm Bill Wagner of 
Tampa, who was himself a very effective 
debater during his years on the Board 
of Governors, puts well what others 
have said: “He’ll be excellent. I think 
he has the ability—trial lawyer experience 
is helpful to everyone in that type of 
leadership position, because they learn 
quickly to hone in and see both sides 
of an issue, and even if they happen 
to favor one side of the issue, they can 
adjust and reach the best solution. 

“And Ray does well in dealing with 
people, too. He uses his jury-selecting 
temper in dealing with people and trying 
to make things work.” 

This writer sat down with Ray Ferrero, 
Jr., a couple of months ago and asked 
for his thoughts on issues he'll have to 
deal with during the next year. Here’s 
how he’s going to make things work: 

Q: What was your position on the 
Bar’s continuing education requirement 
the Supreme Court approved recently, and 
what do you think it will do for the lawyers 
of Florida? 

A: My position on mandatory CLE 
was not any secret—I was opposed to 
it. However, since it has passed, I also 
made a pledge that if the court did 
adopt it, that I would do everything 
that I could to see that it is implemented 
properly, and that it is as fair as possible. 
I think the important things that came 
out in the debate were things that I felt 
strongly about, and they were eventually 
adopted. I said if we were going to 
have MCLE, we had to have the least 
economic impact on our membership 
that was reasonably possible. By that I 
meant that there are a lot of lawyers 
out there to whom this could be a 
financial burden, so that’s why I made 
the motion that required that there be 


the availability of a free tapes in every 
county bar association and/or county 
law library which would provide the 
basic 10 hours per year. I also felt that 
in fairness we needed to do something 
for the out-of-state lawyers to make 
sure since we have such a large popula- 
tion of out-of-state members that it 
wouldn't be unduly burdensome for them 
to satisfy these requirements. 

We’re also going to have to make 
sure that all of the programs are of 
quality. I’ve already had a meeting with 
both [executive director] Jack Harkness 
and [CLE director] John Hogenmuller 
for them to fill me in on the things 
we need to do to get ready for January 
of 1988. I have asked John to call a 
meeting with the various section people 
and the law school people so that we 
can begin planning to make sure there 
will be a sufficient number of courses— 
particularly advanced courses—so that 
the lawyers in this state can get 
meaningful CLE credits economically. 
We're also going to have to do something 
to broaden distribution of the CLE 
programs. We are also going to have 
to exert more influence on the sections 
to make sure that they meet time 
deadlines and be sure that their programs 
are of the quality they shou!4 be. 

Q: You think, then, that the Bar will 
be able to develop programs to benefit 
even the most experienced lawyers? 

A: Well, some keep saying “no,” but 
hopefully we'll be able to. Clearly there 
are some lawyers who, to get that kind 
of advanced knowledge, may have to 
go to a very specialized program out 
of the state. We have the talent in 
Florida to offer sophisticated courses— 
we now have to harness that talent. I 
learn something at every CLE course I 
attend. I’m a strong believer in CLE. I 
have probably lectured in at least 50-60 
percent of the states over the years to 
various bar or other professional associ- 
ations. Therefore, I think that I can be 
instrumental in making sure that we 
have quality programs and in making 
sure that we implement the plan properly. 

Q: What do you think about creating 
an inactive status for Florida Bar 
members, as the Board of Governors 
has favored? 

A: I have some grave concerns about 
that. I think what we need to do is to 
look at its impact both upon the out- 
of-state members who would elect that 
status and the in-state members who 
would elect that status, because I think 


we are probably among the lower half 
in terms of our dues already. I am 
clearly of the impression from talking 
with Jack and other bar leaders around 
the country that our dues are very low 
and we provide quality programs for 
our dues dollars. I’m not sure if we 
adopt an inactive status there is going 
to be any significant impact on dues, 
at least initially. 

I have asked [finance director] Dan 
Bennett to do a survey and analysis as 
to what would happen if we left the 
dues the way they are now for all 
members, and then on a prospective 


an inactive status that necessarily will 
mean there is a substantial difference 
in dues, and I would disagree with the 
argument that there are only certain of 
these programs that everybody should 
participate in. 

Q: A program you have been heavily 
involved in is Bar lobbying. Do you 
think the Bar is on track now that we 
have the Gibson decision and the new 
standing Board policy allowing dissenting 
members to get a dues rebate? 

A: I would hope so. I think that 
obviously a lot will depend upon what 
Judge [Maurice] Paul does in the 


The Ferrero family spends as much time together as busy schedules allow. Pictured 
are Raquel, Raymond, Ray and Denise. 


nature raise the dues for in-state or 
active members on the theory that I 
think membership in The Florida Bar 
is a privilege and that every lawyer 
should contribute to the maintenance 
of probably one of the finest bar 
associations in the nation. To do that, 
you have a substantial infra-structure 
that must be maintained. It goes 
everywhere from the Bar News, to our 
grievance procedure, to our Clients’ 
Security Fund, to our unlicensed practice 
of law program. Everything that we do 
makes our Bar and the way we serve 
the public better. And every lawyer who 
wants to remain a member of The 
Florida Bar ought to participate in that. 

So I am not convinced that if there’s 
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pending case, and what happens in the 
Schwarz case [which challenges lobbying 
and other Bar programs]. But I don’t 
think that I have been reticent in 
articulating my views with respect to 
the fact that The Florida Bar has an 
obligation to present its views to the 
legislature, to the Governor, and to the 
public on those issues within the charge 
of the Rules Regulating The Florida 
Bar. 

If you accept that as a premise, and 
clearly the Gibson case says that, then 
I am not in favor of lawyers just opting 
out of that obligation, because one could 
make the same argument, for instance, 
that one wants to opt out of grievance 
procedures or another program. We have 


2 


an obligation, we should fulfill that 
obligation, and therefore every lawyer 
should be required to participate in it. 
We are unlike some other states that 
have gotten involved in issues that are 
clearly outside the mandate of the Bar. 
Take the Gibson case for example; what 
could have been more important to the 
administration of justice than that 
particular case? At a Board meeting, 
we had the Attorney General come and 
tell us what a devastating effect Propo- 
sition 1 would have had on the judicial 
system, and clearly we had an obligation 
to speak out on that. If anything would 
have affected the judiciary of the State 
of Florida, that would have. So, that’s 
a clear example of why we should be 
involved. The court could not have been 
clearer in the Gibson case in saying 


That is not to say that we weren’t 
properly represented, but I thought we 
could do a better job. 

What you’ve seen in the last several 
months is the fulfillment of the efforts 
that I’ve made for the last two years 
to move a substantial part of our 
activities in-house with full-time people 
who have only one client. That is not 
to say that we should not have outside 
counsel, because I think particularly with 
Richard McFarlain we have someone 
who is extremely effective and well- 
regarded. Again, a combination of out- 
of-house and in-house seems to be the 
key, and my efforts in that regard are 
not over. I think that we will digest 
what we have put on our plate and 
we'll see how that goes, and perhaps 
beef up the staff some more. [President- 


It is no secret that since 
the time I was legislative 
chairman I intended to see to 
it that we had a professional 
governmental relations 
department to make sure 
that lawyers in this state 
are properly represented in 
Tallahassee’ 


that we have an obligation to do this. 

Q: The Bar seems to be beginning 
to beef up the legislative department. 
Is that something that you have worked 
for? 

A: In my judgment, as sophisticated 
as we are in the Bar and with as many 
things as we do, if any president waits 
to start his programs until he is sworn 
in, it’s too late. And so, shortly after I 
was elected I told Joe Reiter some of 
the things I wanted to see accomplished, 
one of which was legislation. During 
the years we have had a good relation- 
ship, and he has allowed me to do 
some things in preparation for the year 
that I will be president, one of which 
was work with the Legislation Commit- 
tee. It is no secret since the time I was 
legislative chairman that I intended to 
see to it that we had a professional, 
governmental relations department to 
make sure that lawyers in this state 
were properly represented in Tallahassee. - 


elect] Rut Liles and I have talked about 
this, and I think he shares my views. 

Q: You have appointed a special 
commission to study the Bar’s lawyer 
discipline system. How do you feel the Bar 
is doing in the grievance area? 

A: I think we ought to talk about 
the oversight process first, because the 
commission is really a spin-off of the 
Oversight Committee. It became apparent 
to me in talking to the budget people 
and talking to the accounting people 
on staff that within three or four years 
we would be facing very substantial dues 
increases in the order of $30 to $40 one 
year followed by $15 a year for a number 
of years, if our projections were correct. 
I thought that it would really be 
irresponsible for me to wait until we 
were almost at the point where we’d 
have to be filing petitions for dues 
increases—and in the meantime we would 
be depleting our reserves to a point 
where they would be dangerously low. 


That’s irresponsible management in my 
judgment, and I thought we ought to 
do something about it. So [with Joe 
Reiter’s agreement] I decided to appoint 
this Oversight Committee, which will 
review every program of The Florida 
Bar and determine the various priorities 
that we have for all of our activities. 
It’s a self-analysis to establish priorities 
for the 1990’s, so that in the event that 
the projections come true, we then have 
an alternative. We’ll have established 
our priorities, we can decide which of 
the programs are essential to The Florida 
Bar or which ones are less essential or 
nonessential, eliminate those and do an 
analysis on a cost-benefit kind of 
approach. 
_ By doing that, we can first of all 
take a critical look at what we’re doing 
and make sure that all of the programs 
are being done efficiently. Then we can, 
instead of doing an across-the-board 10 
percent reduction, which I think is 
irresponsible, make critical judgments as 
to which programs to continue, which 
ones to eliminate, which ones to transfer 
and how we can most economically use 
our members’ dues. That process is a 
long way along. That committee has 
been working virtually eight or nine 
months now, and they’re doing a 
tremendous job. They have tied in with 
the Long Range Planning Committee 
and the Program Evaluation Committee. 
Early on, it became apparent to me 
that the grievance side had to be looked 
at, and I did not want to confuse the 
oversight process with the grievance 
procedure, for two reasons. First, it 
would have been overwhelming, and, 
second, it was going to take longer. In 
my judgment that is because we’re 
spending 50 percent of our dues money 
at the present time on grievance, and 
the projections are that we’re handling 
about 6,000 grievances a year now, 
probably 6,500 this year. By 1990 it’s 


. going to be somewhere around 10,000, 


and that would mandate an extensive 
increase in staff requirements and 
obviously increase costs. 

So my charge to the committee is to 
take a critical look in three areas. The 
first is to look at the way we’re doing 
the job. I think we have, not only from 
my own analysis but from talking to 
lawyers and bar leaders around the 
country, one of the finest systems and 
we're really on the cutting edge of lawyer 
discipline. But we have to look at it to 


_ make sure we’re doing things properly, 
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and if there are ways that we can do 
them better, we have to explore those. 
That’s the first charge. 

The second charge is that a substantial 
impact on the present grievance machin- 
ery is complaints by clients with respect 
to fees. Generally speaking, fee disputes 
are not grievance matters. So I want 
to see what amount of time and effort 
is put into the grievance machinery 
because of fee disputes and look toward 
setting up a statewide fee arbitration 
program. There are some very successful 
programs—Broward County has one and 
other Florida associations have them— 
but it may be of benefit to the Bar and 
the public to propose a uniform, 
statewide system. That has a two-fold 
effect. 

The first one is it will provide a 
vehicle and cut down the impact on the 
grievance side of the ledger. Equally 
important is the resultant public relations 
benefit that we would receive. If you 
think about it now, everybody who 
makes a complaint about a fee to a 
grievance committee and is told we can’t 
do anything, because that’s not a 
grievance offense, walks away thinking 
The Florida Bar won’t respond to their 
complaint. But if we had an alternative, 
I think it would provide an adequate 
remedy for both the lawyer and the 
client. The client would at least feel 
that he had been heard, and I think it 
would result in a public relations benefit 
to the Bar. : 

The third charge is to look internally 
at The Florida Bar staff and to try to 


Ferrero and Executive Director Jack -Harkness go over plans 
for the Bar’s captive professional liability company, a project 


do what they just did with the Capital 
Collateral Representative’s office—to 
look at how many cases a lawyer can 
reasonably handle. What should the 
caseload be? We need to set some 
standards by which we can judge our 
full-time professional staff. So that’s the 
charge I gave them, and knowing 
[chairman] Bill Loucks, he will take it 
where he thinks it ought to go. 

Q: Have you given the committee a 
reporting date? 

A: My hope is that it will finalize its 
preliminary work sometime during the 
1987-88 year, and then obviously we 
have to go through the rule change 
procedures. It’s a long range program. 

Q: You’ve been carrying the ball on 
the Bar’s captive professional liability 
insurance company since the idea came 
up. Now the Bar is almost there. What 
are your feelings on that? 

A: I think it’s probably one of the 
most significant things that the Bar is 
going to do for the lawyers of this state, 
and we will know within the next three 
to four months whether the lawyers of 
this state will want to remain in essence 
captives of the private insurance industry 
or take their fate in their own hands 
and invest in a company which will be 
owned by and run by lawyers for the 
benefit of the members of The Florida 
Bar. 

Q: You seem to have little doubt 
which would be the better. 

A: It’s not even close. And I think 
it’s important because I’ve very concerned 
that we’re getting more and more lawyers 
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who are becoming uninsured, and at a 
certain point if that occurs, we will 
have significant problems in the future 
as far as protection of the public. If 
that occurs then we’d have to look at 
some other alternatives which I’m not 
willing to accept. We’d have to look at 
mandatory insurance. I don’t think the 
Supreme Court would sit for a bar 
where 50 percent or 60 percent of the 
lawyers were uninsured, claims were 
being made and unsatisfied. I don’t think 
the court would stand still for it, and 
I certainly would not like to see that 
happen. 

Q: Do you feel confident that we 
will be writing policies this summer? 

A: It’s a matter of the Insurance 
Commissioner’s approval, but everyone 
tells me that we’re well along the way. 
We've met with reinsurance brokers; we’re 
looking into that now. A five-year plan 
has been done, a policy is being written, 
the underwriting guidelines are being 
written, we’re moving right along. 

Q: How do you feel about the new 
laymembers on the Board of Governors? 

A: I was in favor of it. I prefer to 
call them public members. 

Q: Are you looking forward to their 
working with you? 

A: I'll be the first president to have 
public members, as you know. I think 
that they are going to be invaluable to 
the Bar, just as they have been in the 
judicial nominating commission process 
and in the grievance process. I'll tell 
you an interesting sidelight: When I 
was running for president, I was at a 


Ferrero has headed since the idea first was presented to the 
Board of Governors. 
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ceremony where they were giving out 
grievance certificates to members and 
there was a lady who sat at the same 
table as I did. We were chatting, she 
had been an investigative reporter for 
the Miami Herald, had retired, had done 
some freelance in the Stuart area, and 
had been asked to serve on a grievance 
committee. I asked her how she liked 
the experience. She said it was a great 
eye-opener, that she gained a great deal 
of respect for The Florida Bar and the 
lawyers of this state. I suggested she 
write an in-depth article about her 
experiences, the good and the bad, and 
get it published. She did. I don’t 
remember where it was published, but 
it was quite a positive article. You can’t 
buy that kind of public relations! 

I think the more we can get the 
public involved in our process, it will 
over the long run benefit all lawyers 
and the Bar as well as the public. All 
you have to do is look at the quality 
and caliber of the people who applied 
for this position and you realize that 
you’re dealing with outstanding people. 

Q: It seems that in the past few years, 
the Bar has continued to take steps to 
regulate attorneys . . . mandatory CLE, 
a contingency fee schedule, the referral 
fee rule, etc. You talk to lawyers all 
over the state. Is the Bar viewed as 
oppressive? Has it come too far in 
regulating its members? 

A: I think there certainly are some 
lawyers who have that perception. But 
I think we are entrusted with a public 
trust. Therefore, we have to do a great 
deal of self-criticism and self-analysis, 
and where we see abuses or potential 
abuses, we ought to debate those issues, 
we ought to decide them. We should 
allow all of our members to participate 
in the process, but we ought to act. 
And that’s the main thing that I have 
always said: that The Florida Bar didn’t 
act, or didn’t act fast enough. We are 
beginning to act more deliberately and 
with more speed, and I think that’s 
very healthy. 

I’ve been a plaintiff's lawyer for 25 
years. There is no question in my mind 
and for anyone who is honest with 
himself that there were abuses in the 
contingent fee system, and there were 
lawyers who were abusing that public 
trust. We had to do something. I think 
what we did was responsible; it was the 
right thing to do; and the same is true 
with our regulation with respect to 
referral fees. There were abuses of that, 


and we needed to act, and we have. We 
cannot sit back and just have a laissez 
faire attitude when we have that public 
responsibility. So, therefore, if there is 
some regulation, clearly it is better for 
us to self-regulate than have regulation 
imposed upon us by someone else, like 
the legislature, which could conceivably 
be much more oppressive. 

Q: Regarding advertising, the Board 
passed on a rule, which is now before 
the court, that would have personal 
injury lawyers who advertise add a line 
telling potential clients they may receive 
the lawyer’s credentials. What do you 
think of that rule? 

A: I think that’s a good consumer 
bill. The better informed the public is 


‘We are beginning to act more 
deliberately and with more 
speed, and I think that’s very 
healthy’ 


about lawyers and their qualifications, 
the better they will be able to judge. 
And so, rather than just having some 
lawyer get on television in a distasteful 
way, or in a way that clearly brings 
discredit to the profession, this will give 
the client an opportunity to look calmly 
and rationally at the lawyer’s accomplish- 
ments, background and training and 
make a considered judgment. I think 
that’s a very consumer-oriented matter that 
we’ve placed before the court. I think it will 
be beneficial. 

Q: At least one lawyer has said he’ll 
sue if the rule is passed. Do you see 
any first amendment problems with the 
rule? 

A: No, I don’t. I think that there is 
a degree of misrepresentation in some 
of these advertisements, particularly the 
T.V. ads. I’ve made no secret about this. 
Implied benefits to the client which are 
just really not there. You see some of 


these ads of people who really are not 
qualified and/or who do not have the 
experience. Instead, the rule would 
provide the client with information upon 
which the client could then make an 
informed judgment. At least one state 
places rather significant restrictions on 
what can be said in television ads. We’re 
going to look into that approach, and 
perhaps recommend further rules to the 
Supreme Court. 

However, on the other side of the 
coin, the FTC is saying the Bar ought 
to allow them to do anything they want. 
I think it’s harmful to the profession. I 
disagree with that philosophy. I think 
overall it does a disservice to the Bar 
and in many instances the public. 

Q: But you’re not opposed to adver- 
tising generally, if it’s done in good 
taste—if it provides useful information 
to the consumer? 

A: I would prefer if there were no 
advertising. But I think we’re beyond 
that question. What the obligation of 
the Bar is is to ensure that if there is 
advertising, that it is not false or 
misleading; that it’s above reproach. 

Q: The Bar’s public relations program 
has been expanding. Will it continue 
to expand, and do you feel the Bar is 
headed in the right direction in that 
area? 

A: I think so, but I think it’s going 
to take some time to develop, and I 
think we ought to develop it slowly. I 
don’t think we can just pour money at 
a problem. I think what we’ve done so 
far has been good, we have taken the 
right kind of approach and we should 
continue with an aggressive public 
relations program. Some of the things 
that I’ve already discussed are really 
public relations in a different way. The 
big thing that I hope to do as I go 
around the state is to convince lawyers 
that the first thing they have to do is 
to practice public relations themselves. 
That is, speak well of the profession, 
speak well of other lawyers, speak well 
of judges, don’t knock other lawyers 
and other judges—not that all judges 
and all lawyers are perfect—but don’t 
degrade the system in public. Because 
if we’re not convinced we’re a good 
profession and that we have a noble 
profession that we can be proud of, 
then clearly the public cannot be 
expected to hold us in any higher light. 

A lot of lawyers are going into the 
profession now who list as their main 
reason for becoming lawyers the mone- 
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tary aspects. Clearly, that was not mine. 
I think that every lawyer in the United 
States does well and lives very well. 
Even though a lot of lawyers don’t 
make the money some lawyers do, they 
certainly have a very high standard of 
living compared to the general public. 
But the monetary aspect should not be 
the first thing, in my judgment. The 
reason should be that you’re serving the 
public. 

In a survey I saw recently lawyers 
were asked whether they would want 
their son or daughter to be a lawyer. 
A substantial number—I think it was 
a majority—said “no.” If that’s the case, 
then something is wrong with their 
perception of the profession. There was a 
similar question: Would you go into the 
practice of law again? Many of them 
said “no.” 

Well, if you take those three answers— 
that lawyers are entering practice for 
monetary reasons, that they wouldn’t 
want their children to practice, and that 
they wouldn't enter the practice if they 
could start over—then we have a bigger 
public relations problem with ourselves, 
and we have to deal with that first. I 
think that’s going to be a major theme 
of my administration. 

Q: If you could only accomplish one 
thing during 1987-88, what would it be? 
What’s your first priority? 

A: Well, the answer to that is, I'll 
be able to accomplish more than one 
thing, because of what I’ve said. I think 
the groundwork has been laid, the 
committee work has been done, so I 
don’t intend this to be a one-issue year. 
I want to get this insurance company 
off the ground and on a solid foundation. 
We are going to complete the preliminary 
part of oversight and start implementing 
that. We’re going to get involved with 
the implementation of the CLE programs 
in the proper way. Those things are 
going to get done. 

We’re going to start the groundwork 
in the area of advertising and discipline 
and make sure that that gets accomplish- 
ed. Then we're going to look at issues 
such as the active/inactive status, the 
apportionment question, etc. 

In addition, I have a perception of 
the lawyers in this state that may sound 
a little idealistic. I have a perception 
of the Board of Governors, that its role 
should go beyond what has been 
traditional. 

I hope to raise the consciousness level 
for all lawyers and the public about 


our profession—how good it is, what 
good things lawyers do—and to continue 
the communication with the press and 


the legislature, as Pat [Emmanuel] and‘ 


Joe [Reiter] did. But more importantly, 
we have to get the message out to our 
own lawyers that they really have to 
think better of themselves and of their 
profession. 

The reverse of that is also true. I 
think that with the Board, and particu- 
larly now with the public members, we 
have to take some time to look at 
long-range problems of both the Bar 
and the state. 

So, as part of my program, during 
at least three of our meetings I’m hopeful 
we are going to have a significant 
presentation on some aspect of Florida’s 
life and future to educate ourselves so 
we will be better informed people to 
go back into our communities and start 
solving problems. 

The first one is already underway for 
November. That’s the prison project. 
We’re going to have about a half-day 
devoted to educating the Board about 
the prison problem we face in the future, 
the demands, all the problems in the 
system, and things of that nature. It 
probably will include a trip to one of 
the state prisons. I have asked [Florida 
State University Law Dean] Sandy 
D’Alemberte to come up with some 
ideas to do the same thing for the 
March meeting in Tallahassee, and I’m 
hopeful that we’ll be able to do 
something similar when we’re down in 
Coconut Grove, in conjunction with 
either Nova University or the University 
of Miami law schools. 

Q: About reapportionment of the 
Board and Chesterfield Smith’s petition 
before the court—was that something 
you wanted looked at? 

A: We had already started looking 
at the question long before Chesterfield 
Smith filed his petition. We have already 
implemented recommendations made by 
the court in its last apportionment 
decision. We've increased the membership 
of the Board, we’ve given increased 
representation to the out-of-state mem- 
bers, we have moved toward public 
members, who wil! be seated this year. 
Six months before the petition was filed, 
Joe Reiter and I were talking about— 
partly because of comments by some 
of the members on the Board—looking 
at the representation and the method 
by which members of the Board are 
elected. We had a major retreat last 
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August on the issue of reapportionment 
long before we heard that a petition was 
going to be filed. So anything we’ve done 
has not been as a result of the petition. The 
Board has always responded to the issue of 
representation of its members and the fair- 
ness issues and I think that’s been constantly 
addressed. I remember years ago my own 
circuit filed a petition very similar to this 
one. I opposed that one, the reapportion- 
ment, because back then they wanted just 
one person, one vote. I thought it was wrong 
then, I think it’s wrong now, and as a result 
of that, there was a compromise and some 
additional seats were created. 

Anyone who says that certain circuits 
should have no representation is wrong. 
The circuit representatives whose seats 
would be eliminated bring a valuable 
insight and a different perspective to 
the Board. So I am firmly committed 
to the fact that each circuit should have 
at least one representative. There are a 
lot of good reasons. Our whole judicial 
machinery functions around the circuit 
basis. We have our judicial nominating 
commissions, we have grievance commit- 
tees that work circuit-wide, UPL com- 
mittees, Board members who actively 
interface with those various committees, 
and we have to make recommendations 
for appointments to those committees 
and commissions, and therefore it is 
essential that they should have some 
representation. 

Once you establish that, which I think 
is the only logical thing to do, you then 
divide the remaining seats on as equal 
a basis as you can. But I am also firmly 
convinced that we have to keep the 
Board at or below 50, because once you 
get above that number there is a 
tendency to have a very strong executive 
committee—a smaller group of people 
making decisions and less representation. 
Some states even go to fewer meetings 
a year and I think that would be a 
terrible mistake. I would hope the court 
would agree. 

Q: When the president of the Florida 
Medical Association [Dr. James Perry] 
spoke to the Board in March he talked 
about the two professions working 
together on some of the state’s problems. 
Do you see the Bar working more closely 
with the FMA during your year? 

A: Jim Perry and I have been friends 
for years, and we respect each other 
professionally. When he was elected and 
I was elected, one of the first things 
we both said is that we would both try 
to establish some type of meaningful 


dialogue between the two professions. 
Now, there are people on the outer 
fringes of the legal profession and the 
medical profession who will never get 
along. And the issues are so emotion- 
charged, particularly around the area 
of medical negligence and the trial 
system, that they'll never be able to talk 
to each other. But there is a substantial 
group of people who recognize that this 
is a societal problem, that we have to 
deal with it rationally. The only way 
you can do that is to have people sit 
down and talk rationally. Hopefully, 
some of the things we’ve been doing 
will, if nothing else, help us to understand 
each other better. 

Q: Last year there was concern by 
the Board over the growth of the staff 
and the thought that the Bar may have 
to expand its headquarters. Have you 


Amid renovations to create more space at the Bar 
comments, “I expect this to be a very aggressive, 


given any thought to the physical plans 
of the Bar Center? 

A: That’s in process right now. I 
think that internally we’re handling that. 
You can see what we’ve been able to 
do by redesigning some of the offices. 
I think that the Bar Center Commission 
has come up with an approach where, 
for example, in the grievance area, by 
spending some money, we have stayed 
within the walls; we did some things 
to make it more efficient, but we 
provided for additional space for people 
so that we can expand in an orderly 
way. That is not to say that down the 
road we might not need to expand. It 
should be remembered, however, that 
proportionately we have fewer staff 
positions. In other words, proportion- 
ately, The Florida Bar staff is serving 
the needs of more lawyers than it has 


Center, Ferrero 
proactive year.” 
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in the past. 

Q: Let’s talk about the Bar presidency 
itself. Do you think presidents are asked 
to do too much—spending five and six 
days a week on the road, spending a 
lot of money out of their pocket? Do 
you think the Bar needs to take a look 
at the role of the president, and the 
amount that he is reimbursed? 

A: You might think about that if you 
have an absence of people of quality 
who wanted to do the job, for whatever 
reason they want to do it. Some people 
have asked about my election, did I 
enjoy the process? Well, as much as you 
can say you enjoyed having to spend 
all that time and all that effort and 
whatever money we spent to do it, I 
think it was a very healthy thing. I think 
if you ask Louie, he would say the 
same thing. I think it better prepares 
any president to do the kind of job 
that he should do to get out there and 
talk to a lot of lawyers who feel left 
out of the mainstream of The Florida 
Bar and feel either isolated or indifferent. 
So I think that’s a healthy process—I’m 
not one that’s in favor of uncontested 
elections. 

There is some argument that obviously 
people have to have the wherewithal to 
do this. But if you talk about the time 
commitments, they have to have the 
wherewithal to do that and so obviously 
there is some process that prevents some 
people from trying to run for office. 
That’s a long-winded way of saying “no.” 
I think we have quality people who 
want to do what I’m going to do, what 
Joe has done, and what Rut will do. 
And I think for the right reasons. I 
really do. I think all of us have a feeling 
that we have some obligation or that 
we can make a difference. 

I felt when I was running, and I feel 
now, that I can make a difference. 
Therefore, if it demands the time, it 
deserves the time; it’s an extremely 
influential position as far as the state 
is concerned and we ought to take the 
opportunity to utilize the services of 
people who are willing to do it. I’ve 
heard, but I don’t know, there may be 
some states where they even pay their 
president. I would be opposed to that. 
I think, because of the time commitment, 
reimbursement of expenses is proper, 
though. 

Q: So how do you see next year 
shaping up? 

A: I expect this to be a very aggressive, 
proactive year. BJ 
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Subrogation and Releases 


by Raymond T. Elligett, Jr. 


n Blue Cross and Blue Shield of 

Florida, Inc. v. Matthews, 498 

So.2d 421 (Fla. 1986), the Florida 
Supreme Court reversed the trend of 
several district courts of appeal’s deci- 
sions which had held that the automo- 
bile collateral source statute precluded 
health insurers from seeking subrogation 
from automobile tortfeasors and their 
insurers.! The Supreme Court held that 
the collateral source statute by its terms 
did not apply to bar a subrogation claim 
for benefits paid under a nonautomobile 
insurance policy. 

F.S. §627.7372(1) provides: 

In any action for personal injury or wrong- 
ful death arising out of the ownership, opera- 
tion, use, or maintenance of a motor vehicle, 
the court shall admit into evidence the total 
amount of all collateral sources paid to the 
claimant, and the court shall instruct the jury 
to deduct from its verdict the value of all 
benefits received by the claimant from any 
collateral source. 

Collateral sources are then defined in 
the statute to include health, disability, 
or automobile accident insurance.” 

The Florida Supreme Court had pre- 
viously held the statute constitutional as 
applied to the injured plaintiff in Purdy 
v. Gulf Breeze Enterprises, Inc., 403 
So.2d 1325 (Fla. 1981). Purdy observed 
the statute was merely preventing injured 
plaintiffs from obtaining a “double” recov- 


ery of the amount paid by their insurer . 


to them by then preventing recovery of 
that amount again from the tortfeasor. 
The statute and the Supreme Court’s 
observations in Purdy led several district 
courts of appeal to hold that since the 
injured insured was not recovering sums 
his insurance company had already paid 
him, that the injured party’s insurance 
company was not entitled to obtain reim- 
bursement from its own insured for the 
sums it had paid.3 The Supreme Court’s 
decision in Matthews does not affect the 
rationale or result of these cases. In fact, 
it recognizes that the nonauto insurer’s 
remedy of recovery lies not against its 
own insured, but in the form of a sub- 
rogation action directly against the tort- 
feasor and his insurer. 


The Matthews district court opinion — 


had reasoned that because Blue Cross’ 
right of subrogation was “derivative,” 
and its insured could not recover under 
the statute, neither could Blue Cross.5 
The Supreme Court declined to find a 
bar of the subrogation rights in the 
absence of an express directive in the 
statute. The Supreme Court opinion also 
hinted that even if there were such an 
express bar it might face constitutional 
problems, since it would be destroying 
a recognized right—the common law 
right of subrogation by insurers*—with- 
out providing any benefit to a nonauto- 
mobile insurer. In Purdy, and again in 
Matthews, the Supreme Court recog- 
nized that auto insurers who might not 
be able to recover because of the collat- 
eral source rule in one case would bene- 
fit from it in another.? However, the 
court noted that there would be no such 
“washing out” benefit to nonauto insur- 
ers. This suggests that the absence of a 
reasonable alternative for the abolish- 
ment of this subrogation right would 
lead to constitutionality problems based 
on the right of access to the courts.’ 


The Tort Reform Act 
and Collateral Sources 

Matthews was decided under the auto- 
mobile collateral source statute as it 
existed prior to the Tort Reform Act 
of 1986.9 The Tort Reform Act added 
F.S. §768.76 (1986 Supp.), which pro- 
vides that the trial court in tort or con- 
tract actions reduces the amount payable 
to the claimant by the “total of all 
amounts which have been paid for the 
benefit of the claimant, or which are 
otherwise available to him, from all col- 
lateral sources.”!° The statute thei: immedi- 
ately provides: “However, there shall be 
no reduction for collateral sources for 
which a subrogation right exists.” Sub- 
sequently, §768.76(4) provides that a col- 
lateral source provider with a right of 
subrogation will have a right of reim- 
bursement from the claimant if the claim- 
ant has recovered all or part of such 
collateral sources from a tortfeasor. 

Under the new collateral source stat- 
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ute, then, there should be few reductions 
for collateral sources in nonautomobile 
cases.!! Section 768.76 makes no distinc- 
tion between a contractual right of 
subrogation and a common law right 
of subrogation, and neither did the 
Supreme Court in Matthews. Although 
Blue Cross had a contractual right of 
subrogation in its insurance policy,!? the 
opinion did not mention contractual 
subrogation but spoke in terms of the 
long recognized subrogation rights of an 
insurer, citing an old common law 
subrogation case.!3 This was consistent 
with the Supreme Court’s recognition of 
a common law right of subrogation 
(again, in the absence of a contract) by 
a tortfeasor against a malpracticing 
doctor who subsequently aggravated the 
injuries. 


Releases after Matthews 

When a tortfeasor’s insurer settles a 
case with the injured party, it obviously 
wishes to secure the fullest release possi- 
ble. However, in light of Matthews, it 
is clear that the injured party (at least 
in automobile cases) does not have the 
ability to release the subrogation claims 
of its nonauto insurer. Namely, the 
subrogation right is the health insurer’s 
right and not the injured party’s right, 
after it has paid these benefits.!5 Thus, 
to obtain a “full” release, the tortfeasor’s 
insurer will need a release from the 
injured party and any nonauto insurers 
which have provided or may provide col- 
lateral source payments. 

Many releases include a representa- 
tion by the injured party that there are 
no outstanding claims or liens against 
him, and often require him to indemnify 
the released party against any liability 
for such claims or liens. In the automo- 
bile situation, an insured who has re- 
ceived collateral source payments can 
probably make this representation 
honestly since the insurance company 
does not have a claim or lien against 
him or any of his recovery in light of 
§627.7372 (and the cases discussed in 
n. 3). 


After Blue Cross Matthews 


Consequently, parties securing releases 
in auto cases may wish to add addi- 
tional: language requiring the releasor to 
represent the extent of any collateral 
source payments he has received, and 
requiring him to indemnify the released 
party for subrogation attempts arising 
from any undisclosed claims. Releases 
including such language may wish to use 
more explicit language indemnifying the 
tortfeasor for his own negligence, in the 
event that such a representation and agree- 
ment were viewed as an indemnification 
agreement, as opposed to protecting the 
releasee from misrepresentations by the 
releasor who received the benefits. !6 

By contrast, since the new more gen- 
eral collateral source rule in 768.76 
appears to contemplate the injured party 
recovering for collateral source payments 
for which a subrogation right exists, 
several questions are presented. Does the 
injured party have the right to release 
the full claim—and if so, must he then 
repay a pro rata share of the settlement 
to a collateral source provider? Section 
768.76(4) goes into detail regarding a 
deduction for the provider’s pro rata 
share of costs and attorney’s fees, thus 
suggesting that the injured party’s attor- 
ney will be presenting the collateral 
source provider’s case as well. Does this 


preclude the collateral source provider 


from intervening in its own name to 
enforce its subrogation rights? In the 
auto accident context, since §627.7372 
precludes recovery of collateral source 
benefits by the injured party, collateral 
source providers may wish to intervene 
(as Blue Cross attempted to do in 
Matthews). Whether they intervene or 
begin a separate suit, and in §768.76 


cases, should collateral source providers : 


serve and even file a notice of their 
assertion of subrogation rights on the 
tortfeasor and his insurer?!” 


Conclusion 


Blue Cross v. Matthews recognizes the 
collateral source provider’s subrogation 
rights in auto accident cases. Automo- 
bile tortfeasors and their insurers must 


now consider the collateral source pay- 
ments in evaluating the amount of their 
liability, as well as in obtaining full 
releases in settling such cases. BJ 
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The next time you need 
title insurance for a 
multi-million dollar 
deal, think big — think 
of The Fund. - 

Our Million Plus 
Program can boost 
your business by mak- 
ing it easier, and more 
profitable to handle big 
deals. We offer a num- 
ber of benefits — from 
a retention limit that 
has just increased sig- 
nificantly, to issuing 
certificates from our 
network of 32 title 
plants. 

Take our new Con- 
struction Loan Services 
Program. By handling 
the disbursing of funds 
as your liaison between 
lenders and contractors, 
we save you time. And 
since time is money, 
you’re sure to profit. 

We also offer the 
most competitive rates 


— 70/30 asa minimum 


up to our retention 
limit, and reinsurance 
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at cost over that limit. 
And because we handle 
all the details, reinsur- 
ance couldn’t be quick- 
er or easier. 

For more informa- 
tion on how our Million 
Plus Program can make 
your practice more 
profitable, return this 
coupon for a free infor- 
mation kit. Until then, 
think big — think of 
The Fund. 


Hi C Send mea Million 
Plus information kit 
immediately! 
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The Attorney’s Role 


Institutional Ethics 
Committee Member 


ecisionmaking for seri- 

ously ill patients and their 

families in the 1980’s 
presents problems with staggering legal 
—as well as ethical, economic and 
social—implications.' Complex issues of 
withholding or withdrawing treatment, 
resource allocation, autonomy versus 
paternalism and the rights and liabilities 
of health care professionals threaten to 
paralyze the delivery of appropriate and 
humane health services to patients in 
jeopardy, particularly those who are vul- 
nerable and cannot speak for themselves. 
Professionals confronted with these dilem- 
mas increasingly grope for effective guid- 
ance, if not definitive solutions. 

One sort of device that has been sug- 
gested seriously as a possible source of 
direction for decisionmaking in espe- 
cially difficult situations is the insti- 
tutional ethics committee (IEC).? This 
concept has been defined broadly as “a 
multidisciplinary group of health care 
professionals within a health care insti- 
tution that has been specifically estab- 
lished to address the ethical dilemmas 
that occur within the institution.”3 Most 
proponents of this concept also would 


by Marshall B. Kapp 


include in the IEC composition several 
members from outside the health profes- 
sions, including clergy, community rep- 
resentatives and attorneys. 

The idea of an internal, broadly-based, 
interdisciplinary process for dealing with 
perplexing legal and ethical issues is not 
new to the health care setting. It is 
only in the last several years, though, 
that IEC development has burgeoned. 
Nearly 60 percent of hospitals respond- 
ing to a 1985 survey by the American 
Hospital Association’s National Society 
for Patient Representatives had IEC’s 
in place, more than double the percent- 
age that reported having an IEC in 
1983.5 The numbers have no doubt 
continued to rise since then. While IEC’s 
have been implemented thus far primar- 
ily in acute care hospitals, especially 
pediatric institutions, they are applicable 
as well as to long term care facilities.® 


Forms of Attorney Involvement 
There are several different ways in 
which an attorney may become involved 
in the development or operation of an 
IEC. First, and probably most frequently, 
an attorney may represent a patient or 


patient’s family who has retained coun- 
sel for the purpose of assisting in the 
negotiation and monitoring of a course 
of medical care. For instance, the attor- 
ney may be retained in an effort to 
enforce compliance by health care pro- 
fessionals and an institution with a 
patient’s treatment wishes as expressed 
through a living will or durable power 
of attorney.? When a significant dis- 
agreement surfaces between or among 
the patient, family members, institutional 
administration, physician or other health 
care team members, the attorney in his 
or her capacity as advocate may need 
to interact with the IEC as an additional 
forum through which the decision-making 
process may work toward resolution. 
Second, an attorney may be involved 
as legal advisor to a health care insti- 
tution administration that is exploring 
the idea of initiating an IEC. During 
the feasibility assessment and planning 
stages, as well as (to a somewhat lesser 
extent) during the implementation phase, 
institutional administration would require 
professional guidance on a host of admin- 
istrative’ and legal issues,’ including: the 
IEC’s structure;!° the IEC’s responsibil- 
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ities; ''! where the IEC should be placed 
organizationally (i.e., as a committee of 
the governing board, administration or 
medical staff); the IEC’s composition; 
the likely legal effect or weight of an 
IEC recommendation or decision;!2 
confidentiality of IEC deliberations and 
outcomes; documentation of IEC delibera- 
tions and outcomes; the necessity for 
consent from patient or family before 
an IEC properly may consider a particu- 
lar case;!3 and the potential criminal or 
civil liability of the institution, the IEC, 
or individual IEC members.'4 Just as the 
IEC mechanism is itself in a relatively 
incipient state of development, so too 
the law surrounding it is largely untested 
and unsettled; consequently, most of the 
legal and administrative questions enu- 
merated have no definitive answers at 
present. 

As a final potential role for the attor- 
ney, many commentators have suggested 
that, once the formative procedural and 
structural details have been resolved and 
the IEC is ready to be composed and 
to commence operation, a member of 
the legal profession should be included 
as a regular member of the IEC. As 
IEC’s continue to proliferate, it is prob- 
able that a growing number of attorneys 
will be invited to serve their communities 
(with or without financial compensation) 
in this capacity. While this idea~has an 
intuitive appeal to most attorneys (we 
like to be included in everything), very 
little guidance is available concerning 
institutional and public expectations and 
the specific contributions that an attor- 
ney might make as an IEC member. 
The remainder of this article focuses 
on this subject. 


Limitations on the Attorney’s Role 

Before exploring the potential positive 
contributions of the attorney as IEC 
member, two important limitations on 
this role must be noted. First, the attor- 
ney should not dominate the IEC by 
excessively preoccupying that body with 
narrow risk-management concerns. An 
IEC is precisely what its name signifies: 
a mechanism primarily concerned with 
the ethics of health care decisionmaking. 
An IEC is not intended to function as 
a legal or financial risk-management 
device. Ideally, IEC involvement should 
form an extension of the private physi- 
cian/ patient/family decision-making pro- 
cess, rather than an in-hospital extension 
of the legal system.'5 This is not to imply 
that IEC’s should ignore the legal implica- 


tions of their actions; indeed, enhancing 
legal sensitivity is a prime responsibility 
of the attorney IEC member. However, 
optimal discharge of that duty compels 
the lawyer to offer a broader perspective 
than mere conservative, technical risk 
avoidance at any price. Thus, the attor- 
ney IEC member should function in 
this capacity both as attorney, pointing 
out possible civil and criminal liability 
concerns, and as a bioethically informed 
and compassionate lay person. Appre- 
hension that IEC members may lose 
track of their primary ethics focus has 
led some IEC’s to choose purposely not 
to invite attorneys to serve as IEC mem- 
bers.!6 

A second limiting factor exerting an 
impact on the attorney’s role arises from 


IEC involvement should 
form an extension of the 
private physician/patient/ 
family decision-making 
process, rather than an 
in-hospital extension of 
the legal system 


possible conflict of interest considera- 
tions. Attorneys are accustomed to 
advocating on behalf of particular clients, 
and it would be easy for an attorney 
IEC member to fall psychologically into 
the role of advocate for the health care 
institution sponsoring the IEC or the 
individual health care professionals on 
that institution’s staff. Such a posture 
would be improper. As noted above, 
an IEC is not the institution’s risk- 
management committee. Rather, the IEC 
exists foremost to protect and promote 
the ethical interests of the institution’s 
patients. In the vast majority of situa- 
tions, patient interests and those of the 
institution will be consistent if not iden- 
tical. However, in the rare circumstance 


‘when interests may be in conflict, either 


apparently or actually, it is imperative 
that an attorney IEC member under- 
stand exactly where his or her primary 
loyaities must lie and resist conscious 
or unconscious attempts at co-optation 
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by the institution.'’ It is for this reason 
that most commentators have suggested 
that the attorney member of the IEC 


be drawn from the general public rather 


than from the institution’s own legal or 
risk-management staff. !8 


Policy-Drafting, Educational and 
Case Consultant Roles 

Three particular types of responsibil- 
ities or functions, either singly or in 
combination, have been identified as pos- 
sibly appropriate for an IEC depending 
on the specific needs, resources and polit- 
ical climate of an institution.'!® These 
functions are: institutional policy-draft- 
ing, education about bioethics and indi- 
vidual case consultations. An attorney 
IEC member may make worthwhile con- 
tributions regarding each of these func- 
tions. In any of these three areas, a 
bioethically informed and sensitive attor- 
ney member” may greatly enhance, rather 
than detract from, an IEC’s capacity to 
concentrate on, discuss, and effectively 
grapple with ethical concerns. Law should 
act as a valuable tool to help effectuate 
good ethical rulemaking and decision- 
making.?! 

The American Bar Association Model 
Rules of Professional Conduct state that 
an attorney should give clients, when 
appropriate, multidisciplinary advice that 
includes attention to ethical factors.?2 
Although an attorney IEC member is 
not functioning technically within an attor- 
ney/client relationship, the attorney’s legal 
observations and admonitions are none- 
theless vital in the IEC contexts of policy- 
drafting, education and case consulta- 
tion. 


Policy-Drafting2* 

There are a number of spheres of 
bioethical concern involving issues that 
are arising with increasing frequency in 
which health care institutions should con- 
sider the drafting and implementation 
of clear, written institutional policies and 
procedures that set forth for the general 
public and the institution’s staff the moral 
goals, standards and expectations for 
which that institution stands. A very 
short list of areas for early policy formu- 
lation might include: withholding or 
withdrawing certain forms.of medical 
interventions for terminally ill patients, 
including do-not-resuscitate orders or 
other physician orders to limit treat- 
ment; resource allocation within the insti- 
tution; interprofessional conflicts; confi- 
dentiality; informed consent; and deci- 


sionmaking for incompetent patients. 

It is logical for the IEC to be directly 
involved, and probably to take leader- 
ship responsibility, in the process of 
formulating institutional policies and pro- 
cedures relating to these matters. Prop- 
erly composed and structured, the IEC 
should be the chief locus within the 
institution of bioethical experience, 
expertise and interest. The IEC should 
enjoy the respect of the institution, its 
staff. and the public in bioethical matters. 
Further, involvement in policy formula- 
tion should fit together comfortably with 
the IEC’s activities in the realm of educa- 
tion and case consultation. 

As the IEC works on fulfilling the 
responsibility of policy formulation, 
informed and forceful legal input is essen- 
tial. As noted earlier, this does not imply 
that narrow risk management factors 
should dominate the discussion and drive 
out ethical considerations. On the con- 
trary, one important function of the law 
is to set reasonable limits or parameters 
within which ethical discussions should 
be conducted. The American Medical 
Association Judicial Council has advised 
that the moral standards guiding an IEC 
may exceed, but may not violate, 
applicable legal standards.”4 

It is the job of the attorney IEC 
member to explain, in a fashion that is 
comprehensible to nonattorneys, the rel- 
evant legal boundaries within which guide- 
lines for mediating and resolving funda- 
mentally ethical dilemmas may take place, 
and to suggest a range of acceptable 
alternatives. This task will necessitate, 
as is true for all legal advice, a combina- 
tion of knowledge regarding the cur- 
rently enunciated state of the law and 
intelligent speculation about likely future 
developments in currently uncharted 
waters. In a substantive field as quickly 
changing as the intersection of medicine 
and law, this speculative element takes 
on even greater than usual import and 
will require a high degree of legal acumen 
and vision. 


Education 

Another possible function for an IEC 
to carry out is education concerning 
bioethical issues. Prospective audiences 
for these educational efforts are the IEC 
members themselves (self-education), insti- 
tutional administration, physicians and 
other health care professionals both within 
(in-service) and outside of (continuing 
education programs) the IEC’s own insti- 
tution, and members of the general public 


(public service). The subject matter cov- 
ered could include general bioethical prin- 
ciples, specific bioethical questions that 
occur regularly in the IEC’s institution 
or vicinity, and institutional policies and 
procedures formulated by the IEC to 
address troublesome bioethical quandar- 
ies. 

The attorney IEC member should take 
a vigorous role in the IEC’s educational 
endeavors. As already alluded to, rele- 
vant people are interested in legal con- 
siderations and need to be informed 
accurately and adequately about the legal 
parameters within which ethical deci- 
sionmaking is permissible. An attorney 
would contribute educational content, 
for example,25> concerning the jurisdic- 
tion’s current handling of such matters 


There are as yet no 
reported legal cases in 
which a plaintiff has 
sought to impose liability 
on a health care profes- 
sional or institution 
for a medical decision 
in which an IEC has 
been consulted 


as: brain death,?6 organ donation,’ child 
abuse?® and elder abuse,” living wills,*° 
and durable power of attorney.3! The 
attorney as educator must be attuned 
to, and must communicate to the audi- 
ence, not only the prevailing legal rules 
but also their ethical underpinnings and 
implications.32 The range of available 
options for dealing with different cir- 
cumstances should be explicated. 


Case Consultation 

The potential IEC function that thus 
far has attracted the greatest amount 
of attention is consultation regarding 
individual cases in which there is signif- 
icant disagreement or uncertainty about 
the ethically appropriate course of med- 
ical conduct. While some IEC’s engage 
solely in policy-formulation and/or educa- 
tion, the majority list case consultation 
as their main activity. 

There are a variety of ways in which 
individual case consultation may be 
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initiated.>3 It may occur on a prospective 
basis, in which the IEC is consulted for 
assistance in actually making a decision. 
Although, theoretically, the IEC itself 
could be given power to make the deci- 
sion that the health care professionals 
and patient/family would then be 
obligated to carry out, virtually all IEC’s 
report advisory status instead. Alterna- 
tively, the IEC could take part in 
retrospective case review: in which a 
decision that has been made and 
implemented previously is analyzed as 
an educational experience for IEC mem- 
bers, medical professionals, and insti- 
tutional administration and to audit 
compliance with institutional policies and 
procedures and accepted ethical princi- 
ples. 

Some IEC’s that engage in case con- 
sultation do not include an attorney as 
a regular IEC member, but instead call 
in an attorney on an ad hoc basis for 
cases in which they perceive a particular 
need for legal expertise. There are two 
disadvantages with this approach. First, 
nonattorneys are not always adept at 
recognizing when legal issues are present 
and legal expertise would be valuable; 
an IEC without regular attorney involve- 
ment may ignore potential legal implica- 
tions. Second, and in some ways the 
mirror image of the previous statement, 
health care professionals often exagger- 
ate the legal (particularly the liability) 
ramifications of their actions and demand 
immediate reassurance, which they will 
accept only from an attorney.34 Thus, 
an attorney should be a regular member 
of an IEC performing either prospective 
or retrospective case review both to raise 
consciousness about legal implications 
and their effect on the ethical choices 
available and to place those legal implica- 
tions in a reasonable realistic perspec- 
tive. 

Although the primary purpose of the 
attorney IEC member is not institutional 
risk-management, many commentators 
have speculated that legal prophalaxis 
will be a probable byproduct of IEC 
involvement in ethical case consultation, 
at least when this occurs prospectively. 
There are as yet no reported legal cases 
in which a plaintiff has sought to impose 
liability on a health care professional 
or institution for making or carrying 
out a medical decision in which an IEC 
has been consulted.3° By providing a 
forum for open (within the bounds of 
confidentiality), interdisciplinary, sincere 
discussion of the ethical considerations 


impacting on specific medical decisions, 
the IEC likely offers the health care 
institution and participating professional 
staff a strong defense against subsequent 
patient or family allegations of lack of 
good faith or deviation from acceptable 
professional standards. The attorney’s per- 
spective and insights as part of this 
bioethical discussion process, including 
the identification of feasible alternatives, 
should strengthen its risk-management 
side effect. 

In a very small percentage of cases, 
decisions contemplated within the IEC 
may increase appreciably the potential 
risk of exposure to legal liability for the 
institution or particular members of its 
professional staff. This fact is not by 
itself automatic grounds for rejecting that 
decision if a more humane and ethically 
palatable option is not available. None- 
theless, the attorney IEC member can 
perform a service in such situations both 
by making the IEC aware of this possi- 
ble exposure and by encouraging and 
facilitating timely communication of this 
concern to the institution’s attorney or 
risk manager. While, as this article has 
emphasized, risk-management implica- 
tions should not dominate IEC delibera- 
tions or necessarily dictate the bioethically 
desirable course of action, there must 
be, at the least, an efficient and effective 
working relationship between the IEC 
and those who properly do have pro- 
tection of the hospital’s legal and financial 
integrity as their chief responsibility. The 
attorney IEC member, as one who knows 
both the relevant language and the sub- 
stantive issues, and who will be accorded 
an extra degree of credibility by the 
hospital’s legal representatives, should 
function as a central player in this 
collaborative enterprise. 


Conclusion 

This article has commented briefly on 
an emerging topic in the field of health 
law: the role of the attorney qua member 
of an institutional ethics committee. The 
role has been broadly assumed, but only 
insufficiently examined. A carefully 
prepared and properly motivated attor- 
ney has a vital contribution to make 
to the community in this context, by 
virtue of the attorney’s special pro- 
fessional experience, expertise, and per- 
spective, as well as the attorney’s status 
as an informed and concerned private 
citizen. This article has proffered several 
modest suggestions for maximally utiliz- 
ing those attorney attributes to help 
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bring about more humane, sensitive and 
bioethically acceptable medical care. BJ 
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Complaint and 
Defensive Checklists 


n the beginning the caveman 

invented the wheel. Then, some- 

one forgot. Whole civilizations 
walked. 

Reinventing the wheel wastes time and 
leads to malpractice. We are all guilty 
from time to time. (“What am I going 
to do; I forgot to demand a jury trial!” 
You know the feeling—especially when 
the bench trial draws near.) 

How do we stop reinventing the wheel? 
Step one: Ask other lawyers. Step two: 
Use checklists. Here are the two litiga- 
tion checklists for complaints and 
defensive pleadings. They are not all 
encompassing, but they serve as a 
reminder of the availability of causes 
of actions and defenses, as well as some 
of the traps for the unwary or the 
forgetful. For convenience, the check- 
lists reference many of the statutes and 
rules of civil procedure. The checklists 
reference the new medical malpractice 
act, RICO sections and tort reform act, 
but do not make any concerted effort 
to detail all of the requirements of these 
acts. 

Put the checklists on a word processor 
and supplement them or update them 
at will. 


by Nancy Schleifer 


Complaint Checklist 


I. Related documents and questions 

Required statement and coversheet 
(§25.075) 

Court fee. 

Service fee. 

Proper jurisdiction? 

Proper venue? 

All proper plaintiffs named. (Name 
individuals in partnership or fictitious 
entity. Name guardians, if necessary) 

Proper defendants and all defendants? 
(1.070) 

Proper service on all defendants. (1.170, 
1.140(4) and (5); Fla. Stat. Ch. 48). 

Summons to corporation: list registered 
agents/president/vice president, etc. (See 
§48.081, §48.091). 

Right courts. (Federal/ state) 

Class action — Follow 1.220. 

Condo associations — follow 1.221. 

Demand for jury trial — 1.430. 

II. Allegations 

A. Jurisdiction over each defendant 
and capacity and jurisdictional amount 
or other basis of jurisdiction. (1.110(b) 
§48.193, §48.181) Is corporation “in good 
standing”? 


B. Conformity of allegations to gen- 


eral rules of pleading. 
Sufficient ultimate facts to show 


each type of relief sought. (1.110(b)) 


All elements of each type of relief 
sought have been included. 

Separate statements — single set 
of circumstances per paragraph. (1.110(f)) 

Elimination of all “and/or” terms. 

Adequate allegations “in the alter- 
native” (1.110(g)) to eliminate repugnancy. 

C. Special matters — 1.120 

_ 1. Fraud/misrepresentation — 
1.120(b). See American International 
Land Corporation v. Hannah, 323.S0.2d 
567 (Fla. 1975). 

State circumstances with particu- 
larity. 

Must be knowing or should have 
known. 

State right to rely and reliance. 

Show injury affirmatively. 

Show damages. 

2. Mistake — state circumstances 
with particularity. 1.120(b) 

If contract, must be mutual mis- 
take. 

3. Theft — generally also allege 
common law conversion. §812.035 and 
§812.014 

Allegation of criminal intent. 
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Definitions in §812.014. Right to 
civil action — §812.035. 

Allege plaintiff has some right 
to property. 

Allege treble damages and attor- 
neys’ fees. 

4. RICO — New statutes as of 
October 1, 1986 

Ch. 895 (until October 1, 1986). 

Ch. 772 (after October 1, 1986). 
See 86-277 FLW Session Law Reporter. 

5. Accounting 
Allege no adequate remedy at law. 
Show interest in property. 

Is declaratory relief necessary? 

Allege fiduciary relationship, and 
defendant has been entrusted with prop- 
erty. 

Refusal of defendant to account 
(if necessary). 

6. Malpractice. 

Allege duty and breach. 

Allege violation of standard of 
industry (in community if necessary). 

Medical malpractice — check all 
statutes for requirements. 

7. Injunction — 1.610. 

Inadequate remedy. 

Irreparable damage. 

Continuing and continuous wrong. 

8. Declaratory relief (Ch. 86). 

Allege uncertainty or doubt about 
requirements under deed, will, contract, 
memorandum, and that legal relations 
are affected by a statute, regulation, 
contract, etc. 

9. Indemnification 
Liability is purely vicarious. 

No negligence on part of claim- 
ant. 

10. Punitive damages — See Tort 
Reform Act, Ch. 86-160 FLW Session 
Law Reporter. 

D. Consider causes of action 

Negligence — failure to warn. (Note: 
Allegations of agency may be neces- 
sary/scope of employment.) 

Breach of contract. 

Breach of warranty — 672.313. 
Express, implied — 672.313. 
Merchantability — 672.314. 
Fitness for the purpose — 672.315. 

Foreclosure. 

Slander of title. 

Promissory note — failure to pay. 

Guarantee. 

Money due on account. 

Breach of covenant not to compete. 

Conversion of trade secret-812.081. 

Conversion. 

Theft — §812.014, 812.035. 

Worthless check — Ch. 832. 


Usury (affirmative) — Ch. 687. 

RICO — Chs. 895, 772 (after 
October 1, 1986). 

Constructive trust. 

Accounting. 

Unfair trade practices — Ch. 501. 

Antitrust — Ch. 542. 

Consumer fraud. 

Unfair competition — Chs. 501, 560. 

Breach of employment agreement. 

Trespass. 

Failure to pay broker’s commission. 

Breach of escrow agreement. 

Breach of fiduciary duty. 

Breach of trust. 

Strict liability. 

Malpractice. 

Enforcement of foreign judgment. 

Replevin. 

Pre/ post judgment garnishment. 

Post judgment attachment. 

Libel. 

Slander. 

Injunction. 

Indemnification. 

Contribution — §768.31. 

Declaratory relief—Ch. 86. 

Interpleader. 

E. Conditions precedent complied with 
(must be alleged and must be done). 

Specifically allege compliance with 
(Make sure your client has complied 
first!). 

Negligence of state: Notice require- 
ment under 768.28(6) or federal Tort 
Act. 

Libel statutes: retraction. 

All medical malpractice conditions 
precedent including attorney investiga- 
tion. 

Lemon law statutes. 

UCC and contractual notice or 
demand requirements. 

F. Aver time and place specifically 

G. Special Damages — allege specif- 
ically in addition to compensatory dam- 
ages (Some of these may go in body 
of complaint rather than in plea for 
damages or costs). 

Pain and suffering. 

Emotional damages (impact rule). 

Consequential damages limited by 
contract? 

Loss of use. 

Rental value. 

Punitives/trebles (See new Tort 
Reform Act §768.72-768.73, Ch. 86-100). 

Cost of cover, 

Lost profits. 

Cost in collection (in contract?) 

Cost of receiver (in contract?) 

Costs of accounting (in contract?) 
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Costs of investigation (in contract?) 
Prejudgment/ postjudgment interest. 
Attorneys’ fees: Allege contractual 
or statutory (i.e., 157.05, theft, RICO, 
consumer fraud, insurance, antitrust stat- 
utes. Note: If attorneys’ fees are alleged 
as damages, you must prove them at 
trial unless parties stipulate to prove 
them after trial.) 
H. Attach copies of: 
Bonds. 
Notes. 
Contracts. 
Accounts. 
Bills of exchange. 
Other material documents. 
heck pleadings for consistency. 


i. 
2. 
4. 
3. 
6. 


I 


Demand for jury trial 
Counterclaims (in addition to 
above) 

1. Review all possible counts and 
defenses and determine whether they are 
mandatory or permissive (1.170). 

2. If against state or federal govern- 
ment, check to see if permitted. 

3. Supplement if counterclaim arises 
after proceedings are in progress. 


Cross Claims 

1. Remember that service is neces- 
sary as to all cross claimants. 

2. New rules allow you to state 
additional claims that do not arise out 
of transactions or occurrences alleged 
in complaint. 

3. If in federal court, will this destroy 
jurisdiction? 


Forgotten areas of proof 

Notice. 

Actual compliance with conditions pre- 
cedent . 

Attorneys’ fees, if part of damages. 

All types of damages alleged. 


Amended Pleadings 

Conform pleadings to evidence (must 
be done at trial and should be done 
before), 

Plead against third parties brought 
in by other parties if necessary. 


Are any substitutions of parties neces- 
sary? — 1.260 


Defensive Motions and 
Pleadings Checklist 


I. Motion to dismiss (20 Days) — 1.140 
A. Necessary under rules. 
1. Lack of jurisdiction. 


Less than jurisdictional amount 
filed in wrong court (county/circuit/ 
state/ federal). 

Administrative (exhaustion of 
remedies). 

Injunction is in circuit court. 

Diversity. 

Federal exclusive jurisdiction. 

2. Lack of jurisdiction over the 
person. 

Long-arm — §48.193. 

Diversity. 

3. Improper venue. 

Forum nonconveniens. 

Motion to transfer venue. 

4. Insufficiency of process. 

Improperly issued. 

Signature and seal of court — 
1.070(a). 

5. Insufficiency of service of process. 

Not a competent person — 
1.070(b). 

Not valid substituted service — 
F.S. Chs. 49 & 50. 

Not authorized capacity to accept 
service for corporation or limited part- 
nership — §§48.081, 48.091, 48.101. 

Not valid service in other states 
— §§48.161, 48.171, 48.181, 48.183, 
48.194, 48.195. 

Constructive service not applicable 
to this defendant — Rule 1.080(b), F.S. 
Ch. 49. 

Constructive service not proper 
or sufficient — F.S. Chs. 49 and 50. 

Insufficient showing of diligent 
search. 

Insufficient notification by pub- 
lication . 

Insufficient allegations warranting 
constructive service . 

Lack of proper affidavits . 

Service not properly delivered in 
hand Rule 1.080(b). 

6. Failure to state a cause of action. 

Elements of cause of action not 
stated . 

Cause of action does not exist . 

7. Failure to join indispensable par- 
ties. (Note: If you do file a motion to 
dismiss, items 2, 3, 4, or 5 must be 
stated or they are waived.) 

B. Other matters available on motion 
to dismiss. 

1. Lack of capacity of plaintiff. 

a. Corporation, limited partner- 
ship dissolved 607.357(6), 620.31(4) and 
(5). 


b. Fictitious name, partnerships 
not legal entities. 

c. Fictitious name statute not com- 
plied with 865.09. 


d. Noncompliance with foreign reg- 
istration statutes . 
2. Lack of ultimate facts. 
3. Lack of separate statements . 
4. Repugnancy. 
“And/or” 
All allegations realleged or incor- 
porated by reference improperly. 
Documents repugnant to allega- 
tions - 
5. Reliance not alleged (no reliance) . 
6. Intent not alleged . 
7. Duty not alleged/no duty under 
law . 
8. Condition precedent not alleged/ 
(performed) . 
9. Notice not alleged/demand not 
alleged (notice of demand not given). 
10. Holder of note not alleged (does 
not hold note). 
11. Time and place not alleged — 
1.120(f). 
12. No contractual or statutory right 
to attorneys’ fees. 


13. Facts do not support punitives. 

14. More definite statements neces- 
sary. 

15. Damages can’t be liquidated-no 
prejudgment interest. 

16. Documents not attached. 

17. Doesn’t specify whether oral or 
written contract. 

C. Statutory defenses and key defenses 
on instrument. 

Statute of frauds. 

Statute of limitations. 

Parole evidence rule. 

Merger and bar. 

II. Defenses which go to particular 
actions or relationships. 
A. Relationships. 

Independent contract; not within 
scope of employment. 

Not competent (age or insanity). 

Ultra vires. 

Acting as agent of corporation — 
not individually liable. 

Lack of compliance with corpora- 
tion, limited partnership or fictitious 
name statutes §§607.357, 620, 31(4) & 
(5), 865.09. 

No standing to sue. 

B. UCC/contractual defenses/foreclos- 
ures/notes/security interests. 

Limitation of warranties — 672.316 

“As is” 

Not a contract for sale of goods. 

Privity. 

Acceptance . 

Breach of warranty. 

Nonconforming goods . 

Merger and bar. 
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Plaintiff breached contract. 

Set off. 

Satisfaction . 

Release. 

Not holder of note. 

Not a holder in due course. 

Lack of delivery. 

Knowledge of defect of title/con- 
structive knowledge. 

Lack of priority/assertion of prior- 
ity- 

Usury. 

Condition precedent not complied 
with. 

Failed to give notice to defendant 
or other statutory entity if required by 
statute or contract. 

Impairment of collateral . 

Impossibility/ frustration of purpose. 

Mutual mistake. 

Fraud in the inducement. 

Lack of mutuality- 

Incomplete contract. 

No meeting of mind. 

Lack of consideration . 

Time is of the essence/noncompli- 
ance 
Lack of acceptance. 

Agreement to agree. 

Anticipatory breach. 

Punitives unavailable for ordinary 
contract must have a separate tort (See 
new Tort Reform Act §768.72-73, Ch. 
86-100). 


C. Negligence . 
Contributory negligence. 
Contribution (third party). 
Indemnity (third party). 
Adequate warning given. 
Alteration of product. — 
Third parties are responsible for 

all/part of negligence. 
Misuse- 
Assumption of the risk. 
Good Samaritan. 


D. General defenses. 
Waiver. 
Estoppel. 
Fraud. 
Duress. 
Illegality. 
Unclean hands (equity). 
Laches (equity). 
Undue influence. 

E. “Legal” defenses. 
Ripeness. 
Mootness. 
Collateral estoppel. 
Res judicata. 
More than one voluntary dismissal . 
Standing. 


Is your employee or associate Is he/she showing signs of 


F. Collateral sources of indemnity (see or partner having a problem moodiness or irritability? 
Tort R 768.76, Ch. ? 
new Tort Reform Act '768.76, Ch. 86100 due to substance abuse Is he/she having 
Other Defenses to Specific Is he/she experiencing an financial problems? 
Causes of Action excessive amount of absences, 


If so we suggest you discuss 


RICO—No separate acts. particularly after a weekend? 


Enterprise not adequately alleged. Is their work product 


All civil versions of criminal statutes. becoming shoddy? Florida Lawyers 
Criminal intent lacking. Assistance, Inc. 
Malpractice—Standard of industry not Are there signs of All communication 
alleged/standard of community increasing tardiness? strictly confidential 
not alleged if necessary (See Flor- 
ida Standard Jury Instructions). 1-800-282-8981 


Injunction—Adequate remedy at law 
no irreparable injury. 
Damages available (injunction 


cannot be used as substitute for The Florida Bar 


prejudgment attachment). 


Declaratory relief—No uncertainty 
adequacy of damages. a p 


Ill. Special rules for answers, 


20 days after complaint. 
10 days from disposition of motion ac ac 


to dismiss. 
Mandatory counterclaim must be filed 
with answer (but see 1.170(f) “omitted 
counterclaim”). only $36 plus tax only $66 plus tax ; 
Remember to amend when necessary ee you'd pay ne gael you'd pay 
: up to up to 
and, if necessary, amend to conform to P . 
evidence at trial. The grounds on which Choose from two dozen popular pamphlet titles — created especially to help consumers choose 
‘A legal services and to explain the court system and legal processes to the layperson. Most pamphlets 
defenses are based and matters of law include space for attorneys to imprint their firm name and address. A marketing plus! 
intended to be argued must be set forth Handsome sturdy cardboard racks covered in textured brown paper are designed to complement 
any reception area decor. 
with specificity — 1.140(b). A denial 
P y of Send me: Pick your pamphlets here (Please, a 
pe ormance or COCMREERES must be made minimum order of 50 pamphlets for each 
with specificity and with particularit —— 6-slot Pamphlet/Rack Pack ($36 each plus 
p y p y 
— 1.120(c). for each order from right) 
State affirmative defenses separately — Bankruptcy ad 
i j — Buying a Condominium 
Demand for jury trial. —— 12-slot Pamphlet/Rack Pack ($66 each plus _ Client's Bill of Rights 
local sales tax) — Clients’ Security Fund 
(Choose 600 pamphlets for each order from right) — Divorce in Florida ; 
You Have a Will? 
___ A sample pack of all consumer pamphiets — Guide to Florida's Court System 
produced by The Florida Bar (FREE) ——— ee 
4 . il 
— An order blank and price list so | can order —— 


pamphlets separately (FREE) __ Juvenile Arrest 


—— Lawyer Referral Service 
—— Marriage 
You're Going to Be A Witness 
(Special prices are available ONLY when — Complaint Against a Florida Lawyer 


F —— Handbook for Jurors 
purchasing the Pamphlet/Rack Pack) If You Are Arrested in Florida 


mus —— Buying a Home 
—— Legal Aid in Florida 
Nancy Schleifer practices in the 0 


Nanc ( ; . Total Am osed — Legal Rights of Senior Citizens 
Miami office of Sparber, Shevin, ce oun ponte sit The Flori — Legal Services for the Middle Class 
, (Make checks payable to The Florida Bar.) So You Want to Be A Lawyer 
Shapo & Heilbronner, P.A. Her prac- _— Story of The Florida Bar 
tice is limited to appellate matters — What to Do in Case of an Automobile 
as well as commercial and adminis- Name Accident 
trative litigation. She received her 
J.D. m 1980 from the University __ Selecting A Lawyer For Your Special Needs 
of Miami School of Law where she Address 
served as an editor of the Lawyers Mail your order to: 
of the Americas. She is currently a City/State/Zip ee heme. 
member of the Appellate Court Com- Tallahassee, FL 32301-8229 
mittee of the Dade County Bar Asso- 
ciation. 
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Viewpoint 


by Marc Rohr 


n 1981 I wrote an article that 
appeared in the Nova Law Jour- 
nal.' Its primary thrust was that 

there is needless overlap and complexity 

within Florida’s statutes pertaining to long- 
arm jurisdiction over nonresident defen- 
dants in civil actions. I made some sugges- 
tions for reform,” but stopped short of draft- 
ing proposed amendments. Predictably, noth- 
ing happened on the legislative front in 
response to my article. But the article was 
productive for me; three years later, it brought 
me an opportunity to argue, before the 
Florida Supreme Court, a case concern- 
ing service of process on a nonresident 
defendant by publication. The court ruled 
in our favor; but none of the justices, 
it seems, was happy about doing so; both 
the author of the majority opinion and 
the lone dissenter explicitly called upon 
the legislature to amend Ch. 49 of the 

Florida Statutes. The time seemed pro- 

pitious for me to write again. 

The case that evoked the court’s plea 
for legislative action can be simply 
described. The Graphic Press, Inc., a 
Florida corporation, sued Bedford Com- 
puter Corporation, a New Hampshire cor- 
poration, in a Florida state court, alleging 
a breach of contract with respect to the 
sale of goods. Approximately $90,000 was 


Service Process 
Florida: Plea for 
Legislative Reform 


sought in damages. Unquestionably, 
Bedford was amenable to suit in Florida 
under §48.193(1)(g) of the long-arm stat- 
ute, sufficient contacts with Florida clearly 
being present. Graphic could surely have 
proceeded under §48.193(1)(g) (relating 
to claims for breach of contract) and 
arranged to have Bedford served with 
process “personally” in New Hampshire, 
as provided by §48.194. 

Instead, counsel for Graphic chose to 
serve Bedford by publication, pursuant 
to F.S. Ch. 49. This appeared to be fea- 
sible, because §49.011(5) appears to permit 
service by publication in cases seeking 
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to assert rights under a contract. Clearly, 
counsel for Graphic were not trying to 
deceive Bedford, or to obtain a quick 
default judgment. To the contrary, 
Graphic sent copies of the summons and 
complaint to Bedford by certified mail, 
despite the fact that §49.12 requires only 
that copies be sent by ordinary mail when 
the defendant’s address is known. Bedford 
received the papers, as well as additional 
letters from Graphic’s counsel urging 
Bedford to respond to the complaint. 

On the advice of Florida counsel that 
service had been improperly made under 
Florida law, Bedford allowed a default 
judgment to be entered against it. 

The next move was expected: Graphic 
sought to enforce the Florida judgment: 
in New Hampshire, choosing to do so 
in federal district court. Unfortunately 
for Bedford, which appeared in federal 
court to collaterally attack the Florida 
judgment, the federal district judge ruled 
that service by publication had been 
proper. Bedford appealed to the First 
Circuit Court of Appeals, which, taking 
advantage of Florida Rules of Appellate 
Procedure 9.150, certified the question 
of the validity of service by publication 
to the Florida Supreme Court. 

That’s when I got involved on behalf 


— 


of Bedford. 

Our positions were threefold: (1) As 
a matter of Florida law, service by pub- 
lication under Ch. 49 can only give rise 
to a valid in rem or quasi in rem judg- 
ment. (2) According to §49.021, service 
by publication is permissible only “[wJhere 
personal service of process cannot be had.” 
(3) It makes no difference that the 
defendant received actual notice of the 
lawsuit. 

The Florida Supreme Court explicitly 

embraced each of these three proposi- 
tions, thereby giving victory to Bedford. 
But the majority could not resist com- 
menting, in its per curiam opinion, on 
the somewhat anomalous character of 
the existing Florida law of service: 
We would point out to our legislature that 
there is no difference as far as defendant’s 
apprisal of the pending lawsuit between the 
postal service personally delivering the com- 
plaint to the defendant’s door and the sheriff 
personally doing the same. For this reason, 
we would suggest that the Florida legislature 
provide for service upon nonresidents of this 
state who fall within the jurisdiction of a Florida 
court by virtue of any of the long-arm statutes 
registered or certified mail without the state.4 


Although he dissented, Justice Adkins 
agreed with this recommendation,’ while 
Justice Boyd, concurring, did not.® 

I, too, agree with the court. There 
is no good reason why service of process 
by certified mail should not be an avail- 
able option when nonresidents are sued 
in Florida courts. Other states, such as 
California, have long made service by 
mail an available option, if an acknowl- 
edgment of receipt is returned by the 
defendant,’ and Federal Rule 4 has 
recently been amended to the same effect.® 
The Florida Legislature might use Federal 
Rule 4 as a model, or it might dispense 
with the acknowledgment form and rely 
solely on the return receipt that is the 
key attribute of certified mail. Either of 
those options seems to me to be suffi- 
ciently reliable, in the general run of cases, 
to dispel any challenges made in the name 
of due process.? 

But I would go further than the court’s 
recommendation, in these respects: (1) 
Service by certified mail should be an 
available method of service in civil actions 
against all defendants, including Florida 
residents. Sections 48.031 and 48.194 
should be amended accordingly. (2) Ser- 
vice by publication should be available 
without regard to the subject matter of 
the litigation, and should give rise to a 
valid in personam judgment, but it should 
only be available when the defendant’s 
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address and whereabouts are unknown. 
(3) Useless methods of service provided 
for in other statutory sections should be 
abolished. 

Let me address my second recommenda- 
tion in greater detail. As the United States 
Supreme Court recognized-in Shaffer v. 
Heitner, 433 U.S. 186 (1977), in 1977, 
it is unrealistic to maintain that a de- 
fendant’s interests are not significantly 
affected when his property is taken from 
him pursuant to a quasi in rem judgment. 
Id. at 205-207. Why, then, should Florida 
law continue to distinguish between quasi 
in rem proceedings and in personam pro- 
ceedings by allowing service by publica- 
tion in the former but not the latter? 
Section 49.011, which effectively embodies 


Service by publication 
should be a method of 
absolutely last resort 
but there is no reason 
why that “last resort” 
should not be available, 
as a basis for a valid 
in personam judqment, 
when a defendant 
has disappeared 


this distinction, should simply be repealed. 
The result would be that service by pub- 
lication would be available in all cases, 
under §49.021, “[w]here personal service 
cannot be had,” and that is exactly the 
right result.!° 

Sections 49.041, 49.051, and 49.061, 
however, which describe the contents of 
the affidavit which a plaintiff must file 
prior to using service by publication, 
should be amended to make clear that 
the address and whereabouts of the 
defendant (e.g., or corporate officer), must 
be unknown and not simply outside of 
Florida. (Section 49.12, requiring that a 
copy be mailed as well as published, would 
probably then become superfluous.) 

Service by publication should be a 
method of absolutely last resort, but there 
is no reason why that “last resort” should 
not be available, as a basis for a valid 
in personam judgment, when a defendant 
‘has disappeared. The U.S. Supreme 
Court long ago hinted that such an 
approach would be constitutional.!! 

My third recommendation speaks to 


the existence of a handful of statutory 
sections, predating the general long-arm 
statute, which provide for “substituted 
service” upon a public official, accompa- 
nied by registered or certified mail to 
the defendant.!2 It is obvious that service 
upon the public official, in and of itself, 
accomplishes nothing. If service by cer- 
tified mail were to be made a generally 
available method of service, these provi- 
sions would become superfluous with 
respect to service of process. Because they 
are already redundant as sources of long- 
arm jurisdiction, they should simply be 
repealed. BJ 


! Rohr, Personal Jurisdiction in Florida: 
Some Problems and Proposals, 5 NovA L.J. 
365 (1981). 

2 Td. at 403. 

3 Bedford Computer Corporation v. Graphic 
Press, Inc., 484 So.2d 1225 (Fla. 1986). 

4 Id. at 1228. 

5 Td. at 1230. 

6 Td. at 1228. 

7 CALIFORNIA CODE OF CIVIL PROCEDURE 
§415.30. 

8 FEDERAL RULES OF CIVIL PROCEDURE 
4(c)(2)(C)(ii). 

9 The U.S. Supreme Court observed in 
1982 that “the mails provide an ‘efficient and 
inexpensive means of communication,’. .. upon 
which prudent men will ordinarily rely in the 
conduct of important affairs. ...” Greene v. 
Lindsey, 456 U.S. 444, 455 (1982). Admittedly, 
the Court in Greene was merely comparing 
service by mail favorably to service by posting, 
making clear only that posting was constitu- 
tionally inadequate, and suggesting that the 
combination of posting and mail would suffice. 
Td. at 455, n. 9. 

10The term “personal service” in §49.021 
should, of course, be understood to refer not 
only to in-hand service, but to service by mail 
and “substituted” service at one’s “usual place 
of abode,” as provided by §48.031(1), as well. 
Possibly §49.021 should be amended to make 
this clear. 

1! Mullane v. Central Hanover Bank & Trust 
Co., 339 U.S. 306, 317 (1950). 

12 FLA. STAT. §§48.171, 48.181, and 48.19. 
See also §§48.151 and 48.161. See generally 
Rohr, Personal Jurisdiction in Florida: Some 
Problems and Proposals, 5 Nova L.J. 365 
366-72 (1981). 


Marc Rohr is a professor of law 
at Nova University Center for the 
Study of Law, Ft. Lauderdale, teach- 
ing civil procedure, constitutional law 
and copyright law. He received his 
B.A. in 1968 from Columbia Uni- 
versity and J.D. in 1971 from Har- 
vard Law School. Professor Rohr 
was in private practice in California 
before joining the Nova faculty. 


Another View 


Representation Criminal 


by Randolph Braccialarghe 


client who informs his 

lawyer that he has lied 

or will lie to a tribunal 
presents the lawyer with a dilemma. 
The dilemma is due to the apparent 
contradiction between a lawyer’s duty 
to preserve his client’s confidences and 
a lawyer’s duty to be candid with the 
tribunal. Happily, Florida’s new Rules 
of Professional Conduct resolve this 
dilemma. The Rules’ resolution is to 
require disclosure. 


Confidentiality 

An attorney’s duty to protect his 
client’s confidences has long been 
recognized and respected. The lawyer- 
client privilege is arguably derived from 
the sixth amendment right to assistance 
of counsel and is a corollary to the fifth 
amendment privilege against compelled 
testimony. The lawyer-client privilege is 
recognized by F.S. §90.502 and lawyers 
are enjoined not to reveal their clients’ 
confidences by RPC 4-1.6. 

However, neither as an evidentiary 
privilege nor as a rule of professional 
conduct is the attorney-client relationship 
an absolute bar to disclosure of confi- 
dences. While Rule 4-1.6 prohibits a 
lawyer from disclosing information 
relating to representation of a client, 
the prohibition does not extend to 
crimes. Rule 4-1.6(b) requires a lawyer 
to reveal information necessary to 
prevent a client from committing a crime. 
As paragraph 10 of the comment to 
Rule 1.6 states: 


First, the lawyer may not counsel or assist 
a client in conduct that is criminal or 
fraudulent. See rule 4-1.2(d). Similarly, a 
lawyer has a duty under rule 4-3.3(a)(4) not 
to use false evidence. 

Also, as paragraph 21 of the comment 


to rule 4-1.6 reminds us: 

The Rules of Professional Conduct in various 
circumstances permit or require a lawyer to 
disclose information relating to the represen- 
tation. See rules 4-2.2, 4-2.3, 4-3.3, and 4-4.1. 
[Emphasis added] 

Therefore, by its very terms, Rule 
4-1.6, the rule which governs protection 
of client confidences, limits the extent 
of the protection and is superceded by 
Rule 4-3.3. 


Disclosure Required 

Rule 4-3.3(a)(2) states that a lawyer 
shall not knowingly fail to disclose a 
material fact to a tribunal when disclo- 
sure is necessary to avoid assisting a 
criminal or fraudulent act by the client. 
Rule 4-3.3(a)(4) prohibits a lawyer from 
offering evidence that the lawyer knows 
is false and requires a lawyer to take 
reasonable remedial measures if the 
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lawyer learns that he has offered false 
evidence. So whether the client has lied 
or intends to lie, the lawyer must disclose. 
As paragraph 12 of the comment to 
Rule 4-3.3 states: 


The general rule—that an advocate must 
disclose the existence of perjury with respect 
to a material fact, even that of a client—ap- 
plies to defense counsel in criminal cases, as 
well as in other instances. 


Paragraph 10 of the comment to Rule 
4-3.3 points out that an attorney who 
has not disclosed his client’s perjured 
testimony must also be concerned with 
violating Rule 4-1.2(d) and his own (the 
attorney’s) implication in the commission 
of a crime. Rule 4-1.2(d) prohibits a 
lawyer from assisting a client in conduct 
that is criminal or fraudulent. F.S. 
§837.02 makes perjury in an official 
proceeding a felony and F.S. §777.011 
proscribes aiding, abetting or counseling 
commission of a felony. Failure to disclose 
would violate Rules 4-1.6, 4-3.3, 4-1.2(d) 
and probably §§837.02 and 777.011 of the 
Florida Statutes. Therefore, the Rules of 
Professional Conduct require disclosure of 
a client’s perjury. 


Nix v. Whiteside 


Paragraph 12 of the comment contains 
a caveat which says that an attorney’s 
duty to disclose a client’s perjury may 
be qualified by constitutional provisions. 
The constitutional provisions alluded to 
are, presumably, the sixth amendment’s 
right to [effective] assistance of counsel 
and a defendant’s right to testify in his 
own defense. However, after that section 
was written, the U.S. Supreme Court 
decided Nix v. Whiteside, 106 S.Ct. 988 
(1986). 

Nix v. Whiteside involved an appeal 
of a conviction of a client (Emanuel 


Whiteside), who had told his attorney 
that he intended to lie. The client, who 
was charged with second degree murder, 
claimed he stabbed the victim in self- 
defense as he felt the victim was reaching 
for a gun. Before trial, the client told 
his attorney that he was going to say 
that he saw the victim’s gun, a fact the 
client had previously denied. The 
attorney, Gary Robinson, told the client 
that Robinson would not allow the client 
to commit perjury, and if the client 
committed perjury, Robinson would 
disclose it to the court. The client, who 
testified truthfully, was convicted and 
appealed based on ineffective assistance 
of counsel. 

The Iowa Supreme Court affirmed 
the conviction, commending attorney 
Robinson and concluding that his actions 
were not only permissible but required. 
After the U.S. district court refused to 
issue a writ of habeas corpus, the U.S. 
Court of Appeals for the Eighth Circuit 
reversed and directed that the writ of 
habeas corpus be granted, finding 
ineffective assistance of counsel. The U.S. 
Supreme Court then reversed the court 
of appeals and reinstated the conviction. 
Writing for the majority, Chief Justice 
Burger approved the conduct of attorney 
Robinson and the manner in which he 
forestalled his client’s intended perjury. 
Burger pointed out that a defendant 
has no right to testify falsely, nor any 
right to assistance of counsel in commit- 
ting perjury. 

Consequently, Nix appears to have 
removed the only qualification to a 
criminal defense lawyer’s duty to disclose 
his client’s perjury. 


Ellis Rubin and the Code of 
Professional Responsibility 


During his representation of Russell 
J. Sanborn, Ellis Rubin focused the 
public and The Florida Bar’s attention 
on an attorney’s “dilemma” of suborning 
perjury or revealing a client’s confidences. 
Discussion of the Rubin-Sanborn matter 
requires examination of the then-appli- 
cable Code of Professional Responsibili- 
ty. 

The same result—a lawyer was 
required to disclose a client’s perjury 
and was not permitted to let his client 
testify perjuriously in a narrative—applied 
under Florida’s Code of Professional 
Responsibility, the applicable code during 
Ellis Rubin’s involvement in Sanborn 
v. State, 474 So. 2d 309 (Fla. 3d DCA 
1985). Disciplinary Rule 4-101(D)(2) 


required a Florida lawyer to reveal the 
intention of his client to commit a crime 
(perjury) and the information necessary 
to prevent that crime. DR 7-102(A)(4) 
prohibited a Florida lawyer from knowing- 
ly using perjured testimony or false 
evidence. If a client refused to retract 
a false statement he made to a tribunal, 
DR 7-102(B)(1) required the attorney 
to reveal the fraud. A Florida lawyer 
who permitted his client to commit 
perjury by testifying in a narrative would 
have violated all three of these discipli- 
nary rules and would have subjected 
himself to discipline, and, possibly, 
criminal prosecution for assisting his 
client to commit perjury. 


A response to Howard 
Messingq’s article, 
“Representing a Criminal 
Defendant Who Intends 
to Lie,” published in 
the April 1987 
issue of the Journal 


Confusion 

Sanborn v. State is partially responsi- 
ble for muddying the waters in this area. 
Given the facts presented, the court in 
Sanborn held that it was not an abuse 
of discretion for a trial judge to deny 
an attorney’s request to withdraw from 
representation of a client. 

Russell Sanborn was charged with 
murder, and in April 1984 the public 
defender was appointed to represent him. 
Due to conflicts between the defendant 
and his attorney, in July 1984, the court 
replaced the public defender with a 
special public defender, who, in turn, 
asked to withdraw and a third attorney 
(or attorneys) was appointed. In Febru- 
ary 1985, with the trial scheduled for 
April 29, 1985, Sanborn requested that 
Ellis Rubin be substituted as his counsel 
as Mr. Rubin had been retained by 
Sanborn’s mother (for no fee). Only 
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after Sanborn assured the trial court 
that he would continue with Mr. Rubin, 
and Mr. Rubin assured the court that 
he would be ready for trial on April 
24, 1985, was the substitution permitted. 

Then, on the day of trial, April 29, 
1985, Mr. Rubin asked to withdraw, 
and the trial court denied the request. 
So, the appellate court in Sanborn had 
to decide whether the trial judge had 
abused his discretion in refusing to 
permit the fourth attorney of a criminal 
defendant to withdraw on the day of 
trial, after both the defendant and his 
attorney had previously informed the 
court that, if the court permitted Rubin 
on the case, they would be ready for 
trial on the scheduled date. This was 
also a criminal defendant—presumed 
innocent—who had been sitting in jail 
awaiting trial for over a year. (While a 
defendant can waive his right to a speedy 
trial, he has no right to postpone it 
indefinitely.) 

This should not have been a difficult 
call for the appellate court. However, 
in addition to addressing the issue 
presented, the Third DCA went on to 
provide unfortunate dicta that approved 
an attorney’s permitting a lying client 
to testify in a narrative. This dicta in 
Sanborn was in clear conflict with both 
the Code of Professional Responsibility 
and now, the Rules of Professional 
Conduct, both of which were promul- 
gated by the Florida Supreme Court. 
Any conflict between the Florida Su- 
preme Court and a district court of appeal 
must obviously be decided in favor of 
the Florida Supreme Court. 

What Ellis Rubin should have done 
was what Gary Robinson did (in Nix) 
when confronted by his client (also 
accused of murder) who wanted to lie, 
and that was to attempt to discourage 
the perjury by threat of disclosure. Had 
Mr. Rubin taken that course and stayed 
on the case, not only would he have 
not been held in contempt, but only 
then—as the concurring opinion in 
Sanborn suggested—would the issue of 
effective assistance of counsel have been 
ripe. As an aside, the popular press 
never picked up on this aspect of Mr. 
Rubin’s argument in Sanborn, that to 
permit a lying client to testify in a 
narrative would be ineffective. In any 
case, Nix put that contention to rest. 


Withdrawal Not Enough 
While withdrawal is required when a 
client cannot be dissuaded from using 


a lawyer’s services in furthering a course 
of criminal or fraudulent conduct (see 
paragraph 15 of the comment to Rule 
4-1.6 and Rule 4-1.6(a)(1)), withdrawal 
alone is not sufficient. 

It is a common misconception that 
by withdrawal from representation of a 
client who intends to commit perjury, 
an attorney has satisfied his ethical 
obligations. This is not true under the 
Rules nor was it under the Code. 

The reason for withdrawal from 
representation of a client who intends 
to commit (or has committed) perjury 
is that the attorney’s ethical obligations 
are in conflict with his duty to his client. 
In fact, the attorney may ultimately 
have to testify against his client (see 
DR 5-102(B) and Paragraph 11 of the 
comment to Rule 4-3.3). 

Under the Code—DR 4-101(D)(2)—an 
attorney’s duty to reveal a client’s 
intention to commit a crime (perjury) 
and the information necessary to prevent 
the crime was not abrogated by with- 
drawal. Neither DR 4-101 nor DR 7- 
102(B)(1)—duty to disclose a client’s 
perjury to the court—mentions with- 
drawal, much less offers it as an 
alternative to revealing a client’s perjury. 
Moreover, DR 7-102(B)(2) requires an 
attorney to reveal a fraud on a tribunal 
by a person who is not his client. So 
if the perjurer is a client (or former 
client), DR 7102(B)(1) requires disclosure. 

This issue is even clearer under our 
new Rules of Professional Conduct. 
Withdrawal is mentioned as a possible 
remedy in the comment to Rule 4-3.3, 
but only if withdrawal will remedy the 
situation. As paragraph 11 of the 
comment states: 


If withdrawal will not remedy the situation 
where a client has offered perjured testimony 
or is impossible, the advocate should make 
disclosure to the court. 


Even if the court has permitted the 
advocate to withdraw before the client 
has lied, a lawyer’s duty under Rule 
4-3.3(b) continues beyond the conclusion 
of the proceeding and applies even when 
disclosure would violate the client 
confidentiality. 


Summation 

Consequently, it is not permissible 
under the Rules of Professional Conduct 
nor was it permissible under the Code 
of Professional Responsibility for a 
Florida attorney to permit his client to 
testify falsely by testifying in a narrative. 
Rather, the attorney must try to dissuade 
his client from lying and should tell his 
client that perjury will be disclosed. If 
the client will not be dissuaded, the 
attorney must seek permission to with- 
draw, but regardless of whether permission 
to withdraw is granted, the attorney 
must disclose his client’s perjury. 


Bottom Line 

The bottom line is that a client who 
knows he will not benefit from perjury 
because of his attorney’s threatened 
disclosure of that perjury, will not 
commit perjury. He will behave as did 
Emanuel Charles Whiteside, and he will 
tell the truth. While we may not receive 
a “pat on the back” by a favorable 
mention in a U.S. Supreme Court 
opinion like Gary Robinson did, we 
will all gain via the greater likelihood 
that our trial evidence—both for and 
against criminal defendants—will be 
truthful. 


Randolph Braccialarghe is an asso- 
ciate professor of law at Nova Univer- 
sity Center for the Study of Law, where 
he teaches evidence, trial advocacy, pro- 
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the criminal clinic. He has also taught 
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law centers of Novaand the University 
of Florida for Florida prosecutors and 
public defenders. Mr. Braccialarghe 
received a B.A. from the University of 
Michigan and a J.D. from the Uni- 
versity of Miami School of Law. Be- 
fore teaching law, Mr. Braccialarghe 
was a trial lawyer, bothas an assistant 
state attorney in Broward County and 
a commercial litigator at the Fort 
Lauderdale firm of English, McCaughan 
& O'Bryan. He is a member of the 
Code and Rules of Evidence Commit- 
tee of The Florida Bar and a local bar 
grievance committee. 
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Consideration for Lost Opportunity Costs as Adequate 
Protection for Undersecured Creditors in 
Bankruptcy Proceedings 


by S. Andrew Ostapski and Roderick McCrary 


The filing of a bankruptcy petition 
is an apprehensive time for all creditors 
of a financially troubled debtor. When 
the debtor files a bankruptcy petition, 
an automatic stay! results which affects 
the action a creditor can legally take 
against the debtor to minimize his losses. 
The level of apprehension varies in degree 
depending on whether the creditor is 
unsecured,? undersecured or oversecured. 

During a Ch. 11 reorganization, a 
secured creditor is usually frustrated in 
his efforts to enforce his state law rights 
to foreclose on collateral securing a loan 
that is in default. The oversecured 
creditor is not harmed by the automatic 
stay to the same extent as the underse- 
cured creditor. He is guaranteed the 
full contract rate of interest? throughout 
the pendency and resolution of the 
bankruptcy. 

Conversely, the undersecured creditor 
loses interest on the bad loan beginning 
from the petition date until the plan is 
confirmed. The undersecured creditor is 
stopped from exercising his state law 
rights for which he had bargained during 
this time frame known as the pendency 
period. The most significant of these 
rights is the right to foreclose on 
collateral securing the bad loan and 
subsequently to reinvest the proceeds 
at the present market interest rate. Since 
the undersecured creditor is unable to 
foreclose on his collateral, his ability 
to reinvest the proceeds from the 
foreclosure is a lost opportunity cost. 

The dollar amount of some bad loans 
and the accompanying interest can be 
substantial, which is further aggravated 
because in large or complicated cases, 
the pendency period can sometimes last 
for years. At issue, among bankruptcy 
courts, is whether undersecured creditors 
should be compensated for their lost 
opportunity costs during the pendency 
of the bankruptcy case. 


The Fourth and Ninth Circuits recently 
held that undersecured creditors are 
entitled to the benefit of their bargains 
and should be compensated for those 
“lost opportunity costs.” In re American 
Mariner Industries, Inc., 734 F.2d 426 
(9th Cir. 1984); Grundy National Bank 
v. Tandem Mining Corp., 754 F.2d 1436 
(4th Cir. 1985). Both American Mariner 
and Grundy were cases involving under- 
secured creditors, who successfully argued 
that compensation for “lost opportunity 
costs” constitutes adequate protection 
pursuant to 11 U.S.C. §§361 and 362. 

In the leading case of American 
Mariner, the creditor, Crocker National 
Bank, appealed the bankruptcy court’s 
decision which denied stay relief. Jd. at 
427. The lower court held that the 
collateral in question was necessary for 
the effective reorganization of the debtor 
and that the debtor’s offer to pay a 
monthly amount of $1,770 was adequate 
protection for any possible depreciation 
or depletion of the collateral. 27 B.R. 
1004 (Bankr. 9th Cir. 1983). 

Crocker persuaded the circuit court 
that it was entitled to be compensated 
for its lost opportunity costs in not 
being permitted to foreclose on its 
collateral and to reinvest the proceeds. 


American Mariner at 426, 427. 

By adopting the rationale of American 
Mariner, the Fourth Circuit held in 
Grundy that the undersecured creditor 
was entitled to interest on the debtor’s 
periodic payments until the earlier of 
the time that the plan of reorganization 
was confirmed, the case was closed or 
dismissed, the collateral was relinquished, 
or the automatic stay was lifted. Grundy 
at 1441. Grundy had an uncontested 
security interest in a wheel loader and 
a battery charger whose combined value 
was insufficient to secure fully its loans 
to the debtor, Tandem. 

When the debtor defaulted on the 
loans and filed for protection under 
Ch. 11 of the Bankruptcy Code, Grundy 
petitioned the court for stay relief. The 
bankruptcy court denied relief from stay 
but did require the debtor to provide 
adequate protection by making periodic 
payments coupled with interest. Upon 
appeal, the decision was affirmed as to 
the denial of stay relief, but it was 
reversed as to the debtor’s obligation 
to make interest payments. The Fourth 
Circuit affirmed the lower courts’ 
decisions to deny relief from stay but 
required the debtor to make interest 
payments. 

Other jurisdictions have differed in 
their outcomes.’ In rejecting the Ameri- 
can Mariner reasoning, these courts have 
interpreted 11 U.S.C. §361 as protecting 
the collateral’s value but not the full 
extent of the creditor’s interest in that 
collateral. This position will be examined 
after a consideration of the approach 
taken by the court in American Mariner. 

The Bankruptcy Code, in §361, 
provides: 


When adequate protection is required under 
section 362, 363, or 364 of this title of an 
interest of an entity in property, such adequate 
protection may be provided by—... 

(3) granting such other relief, other than 
entitling such entity to compensation allowable 
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under section 503(b)(1) of this title as an 
administrative expense, as will result in the 
realization by such entity of the indubitable 
equivalent of such entity’s interest in such 
property.® 


Section 361 protects property righis, 
which can be affected by the filing of 
a bankruptcy petition, by providing for 
the adequate protection of that property 
interest. That protection is mandated 
by the fifth amendment to the U.S. 
Constitution, which safeguards citizens’ 
property rights. 

The first difficulty encountered by the 
court in American Mariner, in construing 
11 U.S.C. §361, was to determine the 
meaning of the words, “interest in 
property.” In interpreting this legal 
concept, courts have held that the value 
of the collateral should be protected or, 
as in the American Mariner case, that 
protection should include the value of 
the creditor’s interest in that property, 
because legislative intent and “the plain 
meaning of . . . language must control.” 
American Mariner at 430. 

In reaching this conclusion, the court 
relied on House and Senate reports that 
accompanied the drafting of the present 
Bankruptcy Code. The words Congress 
chose in drafting the reports suggest 
that its intent was to protect a broad 
range of creditors’ rights. A portion of 
one of the reports states: 


The interests of which the court may provide 
protection in the ways described in this section 
include equitable as well as legal interests. 
For example a right to redeem under a 
pledge or a right to recover property under 
a consignment are both interests that are 
entitled to protection. 


H.R. Rep. No. 595 at 338, 1978 U.S. 
Code Cong. & Ad. News at 6294, 6295. 

The court decided that the above 
quoted example supports the foregoing 
construction of 361; that although 
Congress was concerned with protecting 
the value of the collateral, the congres- 
sional intent, in this instance, was to 
protect a broad range of secured 
creditors’ interests. American Mariner 
at 430. 

The American Mariner court also 
faced the problem of defining the words, 
“indubitable equivalent.” Section 361(3) 


provides for “granting . . . relief, ... 
as will result in the realization . . . of 
the indubitable equivalent of . . . [the 


creditor’s] interest in . . . property.” 

The concept of “indubitable equiva- 
lent” first appeared in Judge Learned 
Hand’s classic opinion, Jn re Murel 


Holding Corp., 75 F.2d 941 (2d Cir. 
1935). In Murel, Metropolitan Life 
Insurance, Co., held a mortgage on an 
apartment building which was in default. 
The mortgagors prevented Metropolitan’s 
foreclosure by filing for reorganization 
under 77B of the 1898 Bankruptcy Act 
and obtaining a stay. The debtors then 
proposed a plan that would have 
extended the due date of the mortgage 
and. would have required the mortgagee 
to postpone receipt of payments for 10 
years. Naturally, Metropolitan rejected 
this plan and sought to vacate the stay 


The Bankruptcy Code does 
not clearly address the issue 
of compensation for lost 
opportunity costs as a part 
of adequate protection 


alleging that its interests were not 
adequately protected. Addressing this 
point, Judge Hand defined the meaning 
of adequate protection as follows: 


In construing so vague a grant, we are to 
remember not only the underlying purposes 
of the section, but the constitutional limitations 
to which it must conform. It is plain that 
“adequate protection” must be completely 
compensatory; and that payment ten years 
hence is not generally the equivalent of 
payment now. Interest is indeed the common 
measure of the difference, but a creditor who 
fears the safety of his principal will scarcely 
be content with that; he wishes to get his 
money or at least the property. We see no 
reason to suppose that the statute was intended 
to deprive him of that in the interest of 
junior holders,—unless by a substitute of the 
most indubitable equivalence. 


Id. at 942. 

Even though Murel dealt with plan 
confirmation and cram down procedures, 
Congress’ use of the term, indubitable 
equivalent, in drafting §361 strongly 
suggests an intention to protect the value 
of the creditor’s interest and not just 
the bare value of collateral. Obviously, 
creditors cannot always get the benefit 
of their bargains because otherwise the 
Bankruptcy Code would become useless 
in protecting the debtor. However, 
Congress did intend fair treatment for 
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creditors with the assurance of compen- 
sation of equal value. 

But other jurisdictions have refused 
to follow the approach taken by the 
court in American Mariner. One such 
decision, Jn re Keller, 45 B.R. 469 
(Bankr. N.D. Iowa 1984), construed 11 
U.S.C. §361 as merely protecting the 
value of the collateral. In Keller, the 
Federal Land Bank of Omaha argued 
for stay relief by alleging a lack of 
adequate protection because its protected 
interests included the appointment of a 
receiver upon default as well as protec- 
tion of the value of the collateral. In 
rejecting this argument, the court held 
that the collateral’s value was not in 
danger of decreasing and “{i]f adequate 
protection requires the indubitable 
equivalent of the ‘benefit of a bargain’ 
such that the creditor is to possess the 
same rights as it would have enjoyed 
but for the bankruptcy there would be 
no reason to have the Bankruptcy Code.” 
Id. at 473. 

The farmer/debtors in Keller fell prey 
to the economic problems that have 
eliminated a large number of growers. 
The undersecured bank, following a 
familiar pattern, held a first mortgage 
for $1,863,450 on farm land valued at 
only $903,000. In attempting to meet 
production costs, the farmers were 
woefully overextended. 

The court in Keller concluded that 
Congress’ intent was only to “protect a 
creditor’s allowed secured claim.” Id. 
at 472.7 This position was justified 
because “[t]he authors of the Code... 
explained that adequate protection was 
protection, not of the value of money, 
nor of any equity cushion, but against 
depreciation of the collateral when it 
erodes the allowed secured claim.” Jd. 
at 472 quoting In re South Village, 
Inc., 25 B.R. 987,994 (Bankr. D. Utah 
1982). 

To force debtors to compensate 
creditors for lost opportunity costs would 
“eviscerate the Bankruptcy Code” of its 
protection for debtors-in-possession. Id. 
at 473. If “opportunity cost were to 
be allowed as a means of adequate 
protection . . . [that provision] would 
and should have been included in 11 
U.S.C. §361.” Id. at 473. 


Conclusion 

The Bankruptcy Code does not clearly 
address the issue of compensation for 
lost opportunity costs as a part of 
adequate protection. Thoughtful consid- 


eration of this problem would require 
a focus on the Code’s language, under- 
lying policy, constitutional parameters 
and principles of equity. 

The meaning of “adequate protection” 
is not contained in the definitions section 
of the Code, 11 U.S.C. §101. Perhaps, 
Congress intended the concept of 
adequate protection to be viewed as a 
standard rather than a rigid rule. 
“Adequate protection” is not defined 
in 11 U.S.C. §361 but instead this section 
offers examples of how adequate protec- 
tion can be provided. Bankruptcy 
judges, in this way, have the flexibility 
to decide what constitutes adequate 
protection on a case-by-case basis. 

Congress specifically addressed the 
issue of compensation for lost opportu- 
nity costs as a part of adequate 
protection in the context of Ch. 12 
family farm reorganizations by recently 
enacting 11 U.S.C. §1205.8 The “indubi- 
table equivalent” language of 11 U.S.C. 
§361 was dropped to eliminate unmistak- 
ably compensating for lost opportunity 
costs. Congress reasoned that: 

Lost opportunity costs payments present 
serious barriers to farm reorganizations, 
because farmland values have dropped so 
dramatically in many sections of the coun- 
try—making for many undercollateralized 
secured lenders. Family farmers are usually 
unable to pay lost opportunity costs. Thus, 
family farm reorganizations are often throttled 


in their infancy upon motion to lift automatic 
stay.? 


The report acknowledged the Ameri- 
can Mariner and Grundy decisions as 
well as the significance of lost opportu- 
nity costs.!° Rather than to deny univer- 
sally such compensation, Congress 
instead refused to allow it in Ch. 12 
bankruptcies. 

Clearly, the Bankruptcy Code attempts 
to protect parties whose interests are 
totally at odds. A difficult medium must 
be reached to ensure that the Code will 
meet its objectives of providing the 
debtor an opportunity to solve his 
financial troubles while at the same time 
allowing creditors to receive an equitable 
settlement on their claims. In applying 
the Code, the court must decide what 
constitutes adequate protection on a case- 
by-case basis. Adequate protection should 
be granted with the rights of all parties 
in mind. 


111 U.S.C. §362-The Automatic Stay: The 
automatic stay is one of the fundamental 
debtor protections provided by the bankruptcy 
laws. It stops all collection efforts, all 


harassment and all foreclosure actions. It 
permits the debtor to attempt a repayment 
or reorganization plan, or simply to be relieved 
of the financial pressures that drove him into 
bankruptcy. Herzog and King, Collier Pamphlet 
Edition Bankruptcy Code (1986). 

2The unsecured creditor is not entitled 
to pendency interest under the plan because 
he is not collateralized. 11 U.S.C. §502(b). 

3 The oversecured creditor is protected to 
the extent of the value of the collateral. 11 
U.S.C. §506(b). 

4Interest is to be computed using the 
market rate on the liquidation value of 
collateral; market rate is the prevailing rate 
for the same type of loan at issue and not 
the lowest (or highest) market rate for various 
types of other loans. Interest should not 
begin any earlier than the time that the 
creditor petitions for stay relief. Interest should 
be further postponed to take account of the 
time that would be consumed in repossession 
and sale of the collateral. Interest on the 
periodic payments should be made until the 
earlier of the time that a plan is confirmed, 
the case is closed or dismissed, the property 
is relinquished or the automatic stay is lifted. 
Grundy at 1441. 

5 “[T]Jhere is a diversity of views among 
bankruptcy and district courts as to whether, 
when periodic payments are required to 
provide adequate protection for a secured 
creditor as a condition of denial of relief 
from the automatic stay, those payments 
should bear interest.” Grundy at 1440. One 
court specifically declared, “We cannot hold 
as a matter of law that a creditor is always 
entitled to compensation for the delay in 
enforcing its foreclosure rights during the 
interim period between filing of a petition 
and confirmation of a plan.” [Emphasis 
supplied] In re Briggs Transp. Co., 780 F.2d 
1339, 1350 (8th Cir. 1985). The U.S. Court 
of Appeals for the Fifth Circuit has recently 
reversed lower court holdings which provided 
for payments with interest. The court held, 
“that the adequate protection provisions of 
the Bankruptcy Code, §§362(d)(1) and 361, 
do not require periodic post-petition payments 
for interest or lost opportunity cost to an 
undersecured creditor to compensate it for 
the delay.” In re Timbers of Inwood Forest 
Associates, Ltd., No. 85-2678 (Sth Cir. January 
9, 1987). The court pointed out that protection 
for secured creditors’ rights in the debtor’s 
collateral could be gained by obtaining relief 
from stay if the debtor could not show a 
reasonable possibility of a successful reorga- 
nization. Not all courts share this narrow 
view toward creditors expressed in Timbers 
but instead follow the Briggs approach in 
which the equities are balanced in any given 
situation. 

6[Emphasis supplied.] Subsections 11 
U.S.C. 361(1) and (2) were omitted because 
these provisions only set forth methods of 
providing adequate protection. 

7 Quoting In re South Village, Inc., 25 
B.R. 987, 994 (Bankr. D. Utah 1982), which 
in turn quoted 124 Cong. Rec. H11,092 (daily 
ed., September 28, 1978) and 124 Cong. 
Rec. $17,409 (daily ed., October 6, 1978). 

8 The Bankruptcy Judges, United States 
Trustees, and Family Farmer Bankruptcy Act 
of 1986, Public Law No. 99-554, §1205. 


9 Joint Statement of the Committee of the 
Conference, 132 Cong. Rec. H8999 (Oct. 2, 
1986). 
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Tax Law Notes 


Civil Tax Penalties — A Primer 


by Laurence C. Hames 


The taxpayer is the pivotal player in 
the overall federal tax liability determina- 
tion system, a system which includes roles 
for the taxpayer, the IRS, the Tax Court, 
the Tax Division of the U. S. Justice 
Department, the Joint Committee on Tax- 
ation, the federal district courts and the 
Claims Court, the federal courts of appeal 
and, ultimately, the U. S. Supreme Court. 
The taxpayer is responsible for deter- 
mining and reporting his own tax liability 
and paying that liability. 

In order to stimulate compliance with 
the self-assessment tax system, Congress 
formulated a series of penalties which 
can be imposed on a taxpayer who failed 
to comply with the internal revenue laws. 
Until recently, the threat of the imposi- 
tion of a civil penalty played a very minor 
role in the administration of the tax laws. 
The penalties were applied inconsistently 
and did not serve as an effective deterrent 
to noncompliance. In the early 1980's, 
and with the advent of general tax reform, 
it became apparent that there were serious 
taxpayer compliance problems which 
needed to be dealt with more directly. 
The result was two-fold. First, Congress 
created a number of new information 
returns and penalty provisions and in- 
creased most civil and criminal penalties. 
Second, armed with a new and improved 
arsenal of weapons, the IRS began in 
earnest to implement the congressional 
intent. 

This article will present an overview 
of the general civil penalties, including 
the negligence penalty, the civil fraud 
penalty and the substantial understate- 
ment of liability penalty, as amended by 
the Tax Reform Act of 1986.! While both 
civil and criminal penalties may be 
imposed for some acts (and often are 
in the case of fraud), the comments will 
be limited to a discussion of the civil 
penalties. 


Civil Tax Penalties — 
Subchapter A of Ch. 68 


The most frequently imposed civil pen- 
alties for taxpayer noncompliance are 
those dealing with the failure to timely 
file a return and the failure to make 
timely payments of tax. These penalties 
are found in Code §§6651 and 6652. 

A. Failure to File Return or to Pay Tax 

An addition to tax will be imposed 
as a result of the failure to file any required 
tax return on or before the date pre- 
scribed for filing the return or to pay 
the amount shown as tax on any return 
on or before the date prescribed for the 
payment of such tax, unless it is shown 
that the failure is due to reasonable cause 
and not due to neglect.2 The penalty 
imposed because a return is filed late 
is 5 percent of the amount required to 
be shown as the tax on the return for 
each month or fraction thereof during 
which the failure continues, not to exceed 
25 percent in the aggregate. In the case 
of a late payment, the addition to the 
tax is .5 percent of the amount of the 
tax required to be shown on the return 
for each month or fraction thereof during 
which the failure continues, not to exceed 


25 percent in the aggregate.3 

Both of these penalties may be waived 
by the Internal Revenue Service if the 
taxpayer can show that the failure to 
pay or the failure to file was due to 
reasonable cause and not to willful neglect. 
In order to meet this test, the taxpayer 
must show that he exercised ordinary 
care and prudence, but was nevertheless 
unable to file the return or make the 
payment within the prescribed time. The 
taxpayer must affirmatively show in writ- 
ing facts which indicate the existence of 
reasonable cause for such failure, and 
the written statement must contain a 
declaration that the statement is made 
under penalty of perjury. The statement 
must be filed with the district director 
with whom the return is filed.4 If an 
automatic extension of the date for filing 
has been granted to an individual tax- 
payer, the failure to pay penalty will not 
be imposed as a general rule if the balance 
due when the return is filed is less than 
10 percent of the total tax ultimately 
required to be shown on the return. Prior 
to the Act a taxpayer was allowed to 
offset the penalty for failure to timely 
file against the penalty for failure to timely 
pay. 

The Act increased the monthly penalty 
for a failure to timely pay taxes from 
0.5 percent to 1.0 percent per month 
for each month after the taxpayer receives 
a notice of levy. The 25 percent aggregate 
tax on a failure to timely pay has not 
been increased. In general, the rate 
increases in the calendar month after the 
end of the 10-day notice of intention 
to levy period provided in Code §6631 
(d)(2). In the case of a jeopardy assess- 
ment, the increase occurs in the calendar 
month following the date of notice. In 
addition, the Act repeals the offset of 
the failure to pay penalty allowed against 
the failure to file penalty. As a conse- 
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quence, taxpayers are subject to both 
the filing and the payment penalties and 
will face a maximum aggregate penalty 
of 50 percent of the tax required to be 
shown on the return. These changes are 
effective for assessments made after 
December 31, 1986. 

B. Additions to Tax for Negligence 
and Fraud 

If any part of the tax underpayment 
is due to negligence or intentional disre- 
gard of the rules and regulations there 
is to be added to the tax an amount 
equal to 5 percent of the underpayment.5 
Under the law prior to the Act, the 
negligence penalty applied to the entire 
underpayment of the taxpayer, not merely 
to the amount of the underpayment which 
was due to negligence or intentional dis- 
regard of rules and regulations. If a return 
was timely filed, the “underpayment” 
against which the penalty applied was 
the amount ultimately determined to be 
due less the amount shown on the return 
to be due. If the return was filed late, 
the amount shown on the return to be 
due was treated as being zero.® This was 
the case even if the late filing was excus- 
able. 


In addition to the general negligence 
penalty, Code §6653(a)(1)(B) provides for 
a “time sensitive” negligence penalty for 
tax returns filed after December 31, 1981. 
The additional penalty is an amount equal 
to 50 percent of the interest payable on 
that portion of the total underpayment 
which is attributable to the negligence 
or intentional disregard of the rules and 
regulations calculated from the due date 
of the return (without consideration for 
extensions) to the earliest of the date 
of assessment or the date of payment. 
To complicate matters further, the interest 
rate payable is raised to 120 percent of 
the normal rate with respect to any “sub- 
stantial underpayment” determined to be 
due to a “tax motivated transaction.”” 
Example: Taxpayer timely files a return 
on which income tax due is shown as 
$30,000. Subsequent audit results in adjust- 
ment, and ultimately $50,000 is deter- 
mined as being due. A $20,000 deficiency 
is assessed. Of this amount, $10,000 is 
found to be due to intentional disregard 
of rules and regulations. There is, there- 
fore, a standard §6653(a) penalty of $500 
(5 percent of $10,000), plus an additional 
penalty under Code §6653(a)(1)(B) of 50 


e Assistance in the Selection of Computer 
Equipment/Software 

e Assistance in the Selection of Word Pro- 
cessing Equipment/Software 

e Assistance in the Selection of Mortgage 
Loan Closing Software 

¢ Implementation of Computers/Word Pro- 
cessing Equipment 

¢ Combining Data Processing and Word 
Processing 


DON’T BUY A 
COMPUTER YET 


Talk to an Independent Law Firm Consultant First 


Too many law firms, large and small alike, have turned to automa- 
tion only to find they made expensive mistakes. Regardless of your 
size, our management support and consulting staff can help you avoid 
these costly errors and at the same time improve your office produc- 
tivity. We're objective, non-affiliated with vendors, know what's 
available and can optimize a computer installation to meet your 
specific needs. Our services are cost effective and include specific 
recommendations in the following areas: 


¢ Conversion from Manual to Automated 
Systems 

e Trust Account Analysis and Updating 
Recruitment of Personnel 
General Management Services 
Telephone Equipment Slection 
Financial Planning and Budgeting 
e Photocopy Machine Selection 


Call or write today for a no obligation consultation. You'll be glad you did! 


PROFESSIONAL MANAGEMENT SUPPORT, INC. 
P.O. BOX 3871 
LONGWOOD, FLORIDA 32779 
305-862-6422 


38 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1987 


percent of the interest calculated under 
Code §6621 from the due date of the 
return to the date of assessment. If the 
$10,000 is determined to be due from a 
“tax motivated transaction,” the Code 
§6653(a)(1)(B) interest is calculated using 
120 percent of the Code §6621(c) rate. 

The Act makes some substantial 
changes to the existing rules. Congress 
was concerned that neither the negligence 
nor the fraud penalties were being imposed 
in cases in which action would have been 
justified. The penalties now apply to all 
taxes under the Code, rather than just 
specific taxes. The definition of negligence 
was expanded to “any failure to make 
a reasonable attempt to comply with the 
provisions of [the Code].”* Further, “dis- 
regard” of the rules and regulations was 
broadened to include any careless, reck- 
less or intentional disregard.? A taxpayer 
is now statutorily required to rebut a 
presumption of negligence by clear and 
convincing evidence when he omits from 
his return any amount shown on an 
information return.!° 

C. Civil Fraud — §6653(b) 

The most powerful weapon available 
to the IRS to inspire compliance by tax- 
payers is the so-called civil fraud penalty 
of Code §6653(b). If any part of the tax 
required to be shown on a return is due 
to fraud, there will be added to the tax 
an amount equal to 75 percent of the 
portion of the payment which is attrib- 
utable to fraud plus 50 percent of the 
interest payable on that portion of the 
deficiency which is attributable to fraud, 
with the interest computed from the due 
date of the return (without regard to 
extensions). As with the negligence pen- 
alty, a late filed return is treated as a 
return showing no tax due, and the pen- 
alty will then apply to the entire tax 
due, not merely to “the portion of the 
underpayment attributed to fraud.”!! The 
Act made some changes to these rules. 
First, in the case of a joint return, the 
civil fraud penalty will not be imposed 
on an innocent spouse unless some part 
of the underpayment is due to fraud of 
the spouse. Second, the government has 
the initial burden of proving that some 
portion of an underpayment is attributable 
to fraud. The taxpayer must then prove 
that other items attributable to the 
underpayment are not fraudulent. To the 
extent the taxpayer fails to do so, those 
items, even though not initially deter- 
mined by the government to be fraud- 
ulent, become subject to the penalty.!2 
Civil tax fraud is often defined as an 


intentional wrongdoing by a taxpayer, 
with the specific purpose of evading a 
tax known or believed to be owing.!3 First, 
there must be an understatement of tax, 
and then there must be the requisite intent. 
Again, the burden is initially on the gov- 
ernment to prove that a portion of an 
underpayment is due to fraud, and that 
proof must be made by clear and convinc- 
ing evidence. While neither a failure to 
file a return nor the failure to pay a tax 
when due is sufficient evidence of fraud- 
ulent intent, the consistent failure to do 


The burden is initially on the 
government to prove that a 
portion of an underpayment is 
due to fraud, and that proof 
must be made by clear and 
convincing evidence 


so is usually considered to establish the 
requisite intent.!4 

D. Substantial Understatement — 
§1661 

The major compliance problem in 
recent years is what has been referred 
to as “playing the audit lottery.” The 
items addressed by this penalty were those 
which, either in the form of income, 
deductions or credits, were based on 
grounds just strong enough to provide 
a defense to the civil fraud penalty or 
criminal prosecution for tax evasion with 
the expectation that either (1) the return 
would not be audited or (2) that if it 
was audited, the worst that could happen 
would be the disallowance of question- 
able items in association with the negli- 
gence penalty. The “substantial under- 
statement” penalty is a powerful disin- 
centive to a taxpayer and a taxpayer’s 
advisors who might be tempted to engage 
in the audit lottery. There is added to 


Code 


the tax for any taxable year 10 percent 
of the amount of any underpayment 
attributable to a “substantial under- 
statement of income tax.” The Act 
increased the percent to 25 percent of 
the amount of underpayment attributable 
to such “understatement.”!5 

The term “substantial understatement” 
is defined as an understatement that 
exceeds the greater of (i) $10,000 of the 
tax required to be shown on the return, 
or (ii) $5,000, with a special rule for 
an S corporation or a personal holding 
company. As before, the term “under- 
statement” is the excess of the amount 
of tax which should have been on the 
return over the amount of tax reported, 
which is shown on the return. If the 
correct amount of taxes as finally deter- 
mined on a return is greater than the 
amount reported by the taxpayer on the 
return, the penalty may be imposed, even 
in the absence of fraud or negligence. 
There are two exceptions to the imposi- 
tion of the penalty. First, the penalty 
will not be imposed if there was sub- 
stantial authority for the tax treatment 
of any item by the taxpayer. Second, 
the penalty will not be imposed if the 
item’s tax treatment is adequately dis- 
closed in the return or on a statement 
attached to the return.'© The second 
exception does not apply if an item in 
question was “attributable to a tax shel- 
ter.” Further, with respect to a tax shelter 
item, the substantial authority exception 
will not apply unless the taxpayer also 
reasonably believed that the tax treatment 
of such item was more likely than not 
the proper treatment. 

What is a “tax shelter” for purposes 
of the statute? The term is broadly defined 
to mean a partnership or other entity, 
an investment plan or arrangement, or 
any other plan or arrangement, if the 
principal purpose of such partnership, 
entity, plan or arrangement is the avoid- 
ance or evasion of federal income tax.!’ 
Regulations have been issued in an 
attempt to define what constitutes “sub- 
stantial authority,” with the general rule 
being that substantial authority exists 
when the weight of authority supporting 
the tax treatment is substantial in relation 
to authorities supporting contrary posi- 
tions. All authorities are considered and 
the relative weight of each is to be deter- 
mined in the light of the pertinent facts 
and circumstances. Finally, the penalty 
may be waived if the government finds 
that there was reasonable cause for the 
understatement. 
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Interest on Underpayment 


In addition to the specific statutory 
penalties, interest will be charged against 
any underpayment of tax. Prior to 
January 1, 1983, interest on tax defi- 
ciencies was established by rates set by 
statute and only specific congressional 
action could increase or decrease those 
rates. As of January 1, 1983, a self-adjust- 
ing rate was provided which required the 
semi-annual adjustment of the interest 
rate. The adjustments took effect January 
1 and July 1 of each year. The rate was 
equal to the average prime rate charged 
by banks for a six-month period. 

The Act modifies the formula for 
determining the interest rate for periods 
after December 31, 1986. Interest rates 
are to be adjusted quarterly instead of 
semi-annually. In addition, for the first 
time the interest paid by the IRS to a 
taxpayer on an overpayment will be lower 
than the rate the taxpayer will have to 
pay to the IRS on a deficiency. Both 
rates are based on the federal short-term 
rate (average market yield of outstanding 
obligations with a yield of three years 
or less). The interest rate paid by a tax- 
payer to the Treasury is the federal short- 
term rate plus three percent. The interest 
paid by the Treasury to a taxpayer on 
an overpayment is the federal short-term 
rate plus two percent.!8 

Effective for interest accrued after July 
18, 1984, for which assessment, notice 
and demand is made after July 17, 1984, 
both the late filing penalty of Code §6651 
and the substantial understatement pen- 


alty of Code §6661 accrue from the return 
due date (including extensions) rather than 
the date of assessment, notice and 
demand. Prior to January 1, 1983, any 
interest on tax deficiencies was simple 
interest. Interest is to be compounded 
on all interest accruing after December 
31, 1982. Interest paid on deficiencies 
is considered personal interest and, as 
such, its deductibility is phased out over 
a four-year period for taxpayers other 
than corporations.!9 


Conclusion 


In consulting with a client, in structuring 
transactions, in negotiating with the 
Internal Revenue Service, the practitioner 
is primarily concerned with substantive 
issues. The practitioner would be well 
advised to focus on the economic impact 
of penalties and interest when advising 
the client of the tax implications of cer- 
tain action, inaction or positions. The 
impact may indeed dictate one course 
of action over another. By 


! As used in this article “Act” refers to the 
Tax Reform Act of 1986 which contains most 
provisions of the Act. Effective date and tran- 
sitional rules stated in the Act are not incor- 
porated into the Code. 

2 Code §6651(1), (2). 

3 Id. 

4 Treas. Reg. §301.6651-1(c)(1). 

5 Code §6653(a)(1). 

6 Code §6653(c)(1). 

7 Code §6653(a)(2), §6621(c). 

8 Code §6653(a)(3). 

9 Id. 

10 Code §6653(g). 


1! Robinson v. U.S., 80-2 USTC 99719 (D.C. 
Md. 1980); Levinson v. U.S., 496 F.2d 651 
(3d Cir. 1974). 

12 Code §6653(b). 

13 Mitchell v. U.S., 118 F.2d 308 (Sth Cir. 
1941); see McCawley, 441-2d T.M., Civil Fraud 
Penalties, at A-14. 

14 Romer v. Comr., 28 T.C. 1228 (1957). 

15 Code §0661(a). 

16 Code §6661(b)(2)(B). 

17 Code §6661(b)(2)(C)(ii). 

18 Code §6621. 

19 Code §163(h). 
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Criminal Law 


Consequences of Criminal Convictions— 
Relieving the Stigma 


by Phil Pennypacker and Susan Amsbaugh 


Along with the punishment prescribed 
by statute for violation of criminal laws, 
a conviction may seriously impact other 
aspects of a person’s life. As all states 
and the federal system have some type 
of civil disability laws, and most recog- 
nize the validity of convictions from 
other jurisdictions, it is crucial to be 
aware of what the collateral consequences 
of a conviction might be. 

This report will attempt to give a brief 
overview of some of the more serious 
and common consequences and suggest 
some remedies that should be investi- 
gated. (Note: Florida laws/statutes, along 
with the federal rules will be referred 
to periodically for purposes of illustra- 
tion.) See F.S. §944.292, Suspension of 
Civil Rights. 


Formal Legal Consequences 
Traditionally, the right to vote in state 
or local elections has been one of the 
more common restrictions imposed as 
the 14th amendment to the United States 
Constitution specifically provides that indi- 
vidual states may restrict convicted crim- 
inals’ right to vote. The United States 
Supreme Court has found that included 
within the term “criminal” are those 
persons who have completed both their 
sentence and a period of parole. Rich- 
ardson v. Ramirez, 418 U.S. 24 (1974). 
Although the Supreme Court has recog- 
nized voting as a fundamental right, 
states statutes which deprive convicted 
criminals of that right have withheld 
constitutional scrutiny. See Green v. 
Board of Elections, 380 F.2d 445 (1967). 
The Florida Constitution disenfran- 
chises persons convicted of any felony 
by any court of record and whose civil 
rights have not been restored. Fla. Cons., 
art. VI, §4. See also F.S. §97.041(3)(b) 
(1975). 
In general, disqualification from hold- 


ing public office varies from jurisdiction 
to jurisdiction. It may be done directly 
through statutes which specifically 
exclude persons convicted of certain 
crimes from holding public office, or 
indirectly through statutes which permit 
only “qualified” electors to run. See 
Fla. Cons., art. VI, §4; F.S. §97.041(3)(b) 
(1975). 

Congress has passed legislation which 
specifically prohibits individuals convicted 
of certain offenses from holding any 
federal office. See 18 U.S.C. §201, per- 
sons convicted of bribery of public 
officials and witnesses; 18 U.S.C. §201, 
persons convicted of receiving bribes 
while in office; 18 U.S.C. §2017, persons 
convicted of falsifying, removing, or 
destroying public records or documents; 
18 U.S.C. §2381, persons convicted of 
treason; 18 U.S.C. §2383, persons con- 
victed of rebellion. 

The Constitution does not prevent con- 
victed persons from holding the office 
of President, Senator, or Congressman, 
although it does provide for removal 
of officials convicted of treason, bribery 
and other high crimes and misdemeanors. 
U.S. Cons., art. Il, §4. 

Most states provide that persons con- 
victed of “serious crimes” (generally fel- 


onies), are not eligible to hold public 
office unless their civil rights have been 
restored. 

While the statutory and constitutional 
provisions vary from state to state, gen- 
erally those disqualified are (1) felons; 
(2) those convicted of serious crimes; 
(3) those convicted of infamous crimes; 
(4) those convicted of specifically enum- 
erated offenses (generally embezzlement 
of public money, bribery and perjury). 
In addition, many states have statutes 
which will remove an incumbent from 
office if convicted of certain offenses. 

Generally, both the federal govern- 
ment and most state governments pro- 
hibit certain individuals from serving as 
jurors. Federal law 28 U.S.C. §1865(b)(5) 
prohibits any person charged and con- 
victed of a crime in state or federal 
court, punishable by imprisonment for 
more than one year, from serving on a 
federal jury. 

As the right to serve as a juror has 
not been found to be a fundamental 
right, states have been given broad dis- 
cretion to establish qualifications for 
jurors. Generally, the provisions exclude 
those convicted of specific crimes (gener- 
ally felonies or misdemeanors involving 
moral turpitude). See Carter v. Jury 
Commission, 396 U.S. 310 (1970), legis- 
lature has broad powers to establish 
juror qualifications. 

Again, as with the right to vote, the 
disqualification may come about directly 
or indirectly through specific statutory 
provisions that expressly prohibit per- 
sons convicted of certain crimes from 
being jurors, or by requiring jurors to 
be qualified electors. 

F.S. §40.01(2), §40.07 (1975) excludes 
felons who have not had their civil rights 
restored from jury service. This was 
found not to be violative of the 14th 
amendment as “the state may ensure 
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the jury’s impartiality by excluding those 
who may harbor resentment to the crim- 
inal justice system, or a bias towards 
defendants.” Rubio v. Superior Court, 
24 Cal.3d 93 (1979). 

Several states also require individuals 
convicted of certain types of offenses, 
primarily those involving violations of 
sex and drug statutes, to register with 
the local authorities for a specified period 
of time following incarceration or release 
on probation or parole. 

The justification given for most of the 
registration statutes is that individuals 
who are convicted of certain crimes are 
likely to become recidivists. As such, it 
behooves the state to keep track of their 
whereabouts, so that they may be quickly 
apprehended if they commit another 
crime. 

F.S. §775.13(1) requires any person 
who has been convicted of any felony 
in any court of this state to register 
with the sheriff of said county within 
48 hours. The Florida Statutes addition- 
ally require all persons convicted in 
another state or in the federal courts, 
for any offense which would have been 
subject to the registration provisions if 
committed in Florida to register. F.S. 
775.13(2). 

Finally, the statutes proscribe punish- 
ments for failure to register and include 
termination dates for duty. F.S. 775.13(6) 
makes it a second degree misdemeanor 
for failure to comply with registration 
requirement. 

Some states prohibit persons convicted 
of particular felonies or offenses from 
owning, possessing or having under their 
custody or control any firearms. F.S. 
790.23 makes it a second degree felony 
for a convicted felon to have in his care, 
custody, possession or control any fire- 
arm. See also F.S. 790.06(2). 

There is no federal requirement that 
the weapon be capable of being con- 
cealed. See 18 U.S.C. §922(h). 

Some states use the fact of a prior 
conviction to enhance the punishment 
of a defendant following a conviction 
for a subsequent offense. See F.S. 
775.084, Habitual Offenders; see also 
Crim. Proc. Rule 3.701, Sentencing Guide- 
lines. 


Effects on Domestic Status 

In some states, conviction or impris- 
onment may serve as grounds for divorce. 
Most all jurisdictions have statutes which 
deprive convicted criminals of custody 
rights if the child is found to be depen- 
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dent and neglected. The child may be 
declared free from parental custody/ 
control if parent is convicted of crime, 
the facts of which are of such a nature 
as to prove the unfitness of the parent. 
Additionally, many states have laws 
which provide for the adoption of a 
convicted criminal’s children, sometimes 
without the need to secure the parent’s 
consent. Florida Statutes do not provide 
for a felony conviction, in and of itself, 


Expungement offers a 
defendant the opportunity 
have his record wiped clean, 
to have a conviction or 
adjudication erased as if it 
had never occurred. As such, 
they are generally very 
narrowly proscribed 


to constitute grounds for termination 
of parental rights. 


Social Consequences 

In addition to the formal legal conse- 
quences that may follow a conviction, 
there are a variety of other “social con- 
sequences” that the offender may face. 
These frequently have an even greater 
impact on the ex-offender’s life as they 
may regulate his ability to work and 
become a productive member of society. 

Generally, employment restrictions is 
the area in which the greatest impact is 
felt. Aside from the restrictions that the 
state may place on the hiring of con- 
victed felons for certain jobs, individuals 
are frequently reluctant to hire an ex- 
offender for any position. Faced with a 
choice between an ex-offender and some- 


one without a record, most employers 
opt for the individual with the untar- 
nished past. 

The general rule is that private employ- 
ers are not supposed to be able to ask 
applicants for information regarding 
arrests/detentions not resulting in con- 
victions. They are also not to question 
individuals about any referrals to, or 
participation in, diversion programs. They 
may ask, however, if the individual is 
or is not out on bail. They may also 
ask if the individual’s record has been 
expunged. 

Generally, all jurisdictions have licens- 
ing statutes for particular professions 
which frequently exclude individuals con- 
victed of certain felonies from receiving 
a license or provide for its suspension 
or withdrawal. The more common 
professions which require licensing 
include: social workers, tax preparers, 
attorneys, doctors, educators and school 
employees, dentists, drug manufacturers, 
distributors, wholesalers, automotive 
repair, barbers, peace officers, private 
investigators and real estate brokers. 

F.S. 112.011(1)(a) provides that a 
person should not be disqualified from 
employment by the state, its agencies, 
or political subdivisions because of a 
criminal conviction, unless the crime was 
a felony or first degree misdemeanor 
and directly related to the position or 
employment sought. 

F.S. 112.011(1)(b) provides that even 
when a person’s civil rights have been 
restored, he may be denied a license 
when conviction was for a felony or first 
degree misdemeanor and directly related 
to the specific occupation or trade for 
which the license, permit, or certificate 
is sought. 

These removals of disqualifications for 
employment do not apply to any law 
enforcement or correctional agency. F.S. 
112.011(2)(a); or any fire department, 
F.S. 112.011(2)(b). See also F.S. 397.0715, 
Screening of treatment resource person- 
nel; F.S. 409.175(4)(a)5, Licensure of 
family foster homes; F.S. 561.15, Bever- 
age Law; F.S. 562.13, Beverage Law; 
F.S. 733.303, Probate Code. 

In addition to the disabilities listed 
above, and dependent on the particular 
jurisdiction, there may be a host of 
other consequences which follow a con- 
viction. 

Generally, a defendant cannot use the 
judicial system to recover money or prop- 
erty actually used to perpetrate the 
offense for which defendant is convicted 


(i.e., ex-gambling debts). Many states 
refuse to allow one convicted of unlaw- 
fully and intentionally causing another’s 
death to inherit from that same person. 
See F.S. 732.802, Killer not entitled to 
inherit. 

Generally restitution in a criminal 
action will not relieve defendant of all 
civil liability. See F.S. 775.089. Although 
a person convicted is generally regarded 
as being competent to testify, his testi- 
mony and credibility may generally be 
attacked by introduction of his prior 
convictions. Most states allow impeach- 
ment in some form, and individual states’ 
evidence codes should be examined. See 
F.S. 90.610 

A discussion of deportation conse- 
quences is beyond the scope of this 
article. 


Relief from Disabilities 
Restoration of Rights/Privileges 

There are a variety of different 
methods by which one may attempt to 
lessen the effects of a criminal con- 
viction. Some of the more common ones 
include: expungement, record sealing, 
deferred sentencing and granting of par- 
dons. While all states provide for at 
least one of these mechanisms, many 
states offer one convicted and released 
from correctional supervision a number 
of options if he meets certain statutory 
requirements. Unfortunately, these require- 
ments are frequently very narrowly 
proscribed. 

Pardons are the remedies most fre- 
quently available in the individual states. 
Generally, the granting of pardons is 
vested either in the Governor or a board 
of pardons. The relief is discretionary 
and most jurisdictions allow individuals 
convicted of virtually any crime (except 
possibly treason/impeachment) to apply. 

Some states allow individuals to peti- 
tion for a pardon after a conviction has 
been handed down, while others require 
defendants to wait until after the imposed 
sentence has expired. The majority of 
jurisdictions have specific statutory rules 
which govern the granting of pardons. 
These may vary greatly from jurisdiction 
to jurisdiction. Some areas to look for 
variations include: (a) notice to public 
of intent to seek clemency; (b) informa- 
tion necessary to complete the applica- 
tion (especially reasons for pardon); (c) 
nature of investigation made prior to 
grant; or (d) nature of hearing provided 
to defendant. 

Additionally, various jurisdictions take 


different factors into account when 
determining whether a pardon should 
be granted. Some factors frequently con- 
sider include: defendant’s record while 
incarcerated; (b) circumstances of the 
case; (c) length of time served; (d) 
defendant’s prior good record; and envi- 
ronment to which defendant will be 
returned. 

Executive clemency is a power vested 
in the Governor by art. IV, §8(a) of the 
Florida Constitution. See also Rules of 
Executive Clemency of Florida. 

Perhaps the most important aspect 
of a pardon is its legal effect. In many 
states, a pardon will restore an individ- 
ual’s civil rights — including the right 
to hold office, vote and serve as a juror. 
Some states, however, allow only for 
the restoration of those rights specif- 
ically provided for by statute. 

Additionally, in most states a pardon 
does not prevent the denial or revoca- 
tion of occupational licenses which 
require the person to be of good moral 
character. 

Automatic restoration statutes gener- 
ally restore all of a defendant’s civil 
rights upon fulfillment of certain condi- 
tions. The legal effect of these statutes 
is generally equivalent to that of a 
pardon. See F.S. 944.293 (1985). See 
also “Restoration of Civil Rights,” 50 
Florida Bar Journal 600 (1976). 

Expungement statutes, in general, pro- 
vide for the eradication of a record of 
conviction or adjudication upon fulfill- 
ment of certain proscribed conditions. 
These generally include the successful 
discharge of the offender from proba- 
tion and the passage of time without 
further offense. 

As compared to the other remedies 
outlined, expungement offers a defendant 
the opportunity to have his record wiped 
clean, to have a conviction or adjudica- 
tion erased as if it had never occurred. 
As such, they are generally very nar- 
rowly proscribed. The statutes vary from 
jurisdiction to jurisdiction with respect 
to certain key variables, including eligi- 
bility, when eligibility is allowed, and 
what relief is provided. See F.S. 943.058. 
See also, “Now You See It, Now You 
Don’t,” 61 Florida Bar Journal 55 (1987). 

Currently, federal statutes provide for 
expungement in only one instance. Under 
21 U.S.C. §844, if a person is under 21 
at the time of the offense and hasn’t 
suffered a prior conviction under §844(a), 
he may have his record expunged and 
be restored to pre-arrest status. 
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Additionally, the federal courts can 
authorize expungement in cases when 
there has been an unlawful arrest, or 
when the statute has subsequently been 
determined to be unconstitutional. See 
United States v. G, 774 F.2d 1392 (9th 
Cir. 1985). 

The general effect of an expungement 
is to allow the defendant to state that 
he has never been arrested or convicted. 
However, it should be noted that an 
expungement does not allow a defendant 
to state that he has never had his record 
expunged. Additionally, in many states, 
an expungement will not affect licensing 
requirements, and defendants who have 
had their records expunged may still 
be denied that right to obtain certain 
licenses. 

Aside from the consequences of crimi- 
nal convictions, there are repercussions 
that attend the maintenance of arrest 
or ID records. In general, law enforce- 
ment officials are given broad authority 
to compile and disseminate information. 
There are limits, however, and one should 
look to specific statutes to ascertain the 
parameters. 

Some states statutorily restrict the reten- 
tion and dissemination of records to 
particular agencies and for specified 
periods of time. Others provide for the 
return of records to the arrestees or pro- 
vide for their destruction. See F.S. 943.058. 


Editor’s Note: This article was 
prepared for presentation at the 
National Association of Criminal 
Defense Lawyers Midyear Meeting, 
1987. With the authors’ permission 
references to Florida Statutes have 
been substituted for California cita- 
tions. 
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Real Property, Probate &Trust Law 


Joint Accounts and Decedent’s Estates—An Update 


by Richard E. Warner 


The test of a successful codification 
of common law is whether it tends to 
increase certainty in the law and thereby 
decrease litigation. To that extent, the 
codification of law in Florida concerning 
survivorship in joint accounts is a success. 
Prior to the major codification in the 
area, an article in this Journal bemoaned 
the chaotic legal state of this important 
death transfer mechanism.! The courts 
simply could not develop a satisfactory 
theory for how survivorship accounts 
could transfer property at death without 
violating the Statute of Wills. Commen- 
tators used such expressions as “muddle,” 
“morass” and “quagmire” to describe 
the state of the law. This uncertainty, 
naturally, had grave implications for 
estate planners, the public utilizing this 
informal and handy dispositional tool 
and especially financial institutions 
fearing double liability in making post- 
death distributions of the accounts. 

With so many good reasons for 
pitching the common law malaise, the 
legislature enacted survivorship account 
statutes for banks,? savings and loan 
associations? and credit unions,‘ attempt- 
ing to cover the field of potential conflict. 
These statutes by simple fiat clearly 
shifted the burden of proof to those 
attacking the presumption of survivorship 
and added provisions protecting financial 
institutions relying on them. The financial 
institutions were happy; the courts were 
relieved of the struggle to find a common 
law theory behind the effect of the 
accounts; and estate planners could 
breath easier. The law of survivorship 
accounts finally caught up with their 
practical function in real life. 

This discussion will center on the 
function of the statutes, caselaw arising 
under them and the strategy useful to 
all sides in litigation. The rights between 
living tenants of accounts will be 
discussed only when relevant to the 


Survivorship issues. 


The Players 

The surviving tenant or tenants of a 
joint survivorship account, of course, 
occupy center stage in the litigational 
arena. The personal representative of 
the decedent’s estate is the antagonist, 
whose interests are readily joined by a 
trustee of a living trust, especially of a 
pour-over type. The financial institution, 
wherein the accounts exist at the time 
of death, awaits as a bystander, though 
tacitly rooting for the survivor, for in 
the survivorship statute lies the institu- 
tional protection. 

Because joint survivorship accounts 
pass by operation of law outside the 
decedent’s probate estate, the interests 
of the surviving tenant are generally 
antagonistic to those of the estate. This 
conflict is exacerbated when, more often 
than not, the decedent’s will mandates 
that the probate estate pay all of the 
estate taxes due. Furthermore, the joint 
tenant has almost immediate access to 
the funds. The estate must wait; the 
tension is immediate. 


The Statutory Scheme 

The statute controlling survivorship 
accounts at savings and loan associations, 
presently F.S. §665.063, was originally 


passed in 1965 and, unlike those for 
banks and credit unions, contains what 
has been referred to as a conclusive 
presumption of survivorship. The gist 
of the statute’s run-on text is that if 
an account in two or more names is 
maintained and then one named co- 
tenant dies, title to the proceeds is 
conclusively presumed to vest in the 
survivors and can be paid to them or 
any one of them. Only by proof of 
fraud or undue influence can this 
survivorship vesting be upended. 

The bank statute, presently F.S. 
§658.56, and credit union provision, 
presently F.S. §657.036, are identical 
to one another and were passed in 1971 
and 1980 respectively. They both contain 
the same general vesting rule as the 
savings and loan statute. The fraud and 
undue influence exceptions are there, 
but these two add the capability of 
rebutting the presumption of survivorship 
by proving contrary intent of the 
decedent by “clear and convincing” 
proof. 

This significant presumption change 
from the savings and loan provision 
prompted the Fifth District Court of 
Appeal in Doran v. Gainer, 443 So.2d 
473 (Fla. 5th DCA 1984), to hold the 
savings and loan association statute 
unconstitutional for lack of equal 
protection. The court held that it was 
simply legislative oversight which caused 
the bank and credit union statutes to 
include a rebuttable presumption instead 
of matching the conclusive type found 
in the savings and loan provision. The 
Florida Supreme Court, however, revers- 
ed this holding and determined that 
since the legislature created all of these 
statutes independent of common law 
standards, and at different times for 
different types of institutions, it could 
vary the presumptions as it felt inclined 
without running afoul of equal protec- 
tion. Different institutions yield different 
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presumptions. The case also ended the 
incorrect notion that the statutes were 
intended only to protect banks and not 
vest rights. In any event, the constitu- 
tionality of all three statutes was tacitly 
buttressed by the result in Gainer. 

One further distinction between the 
statutes is remarkable for the banking 
community’s interest since it is simply 
an institution-protecting portion of the 
statutes. For the savings and loans, the 
proceeds of the accounts can be paid 
to the surviving tenants or any one of 
them. The bank and credit union statutes 
merely state that the proceeds vest in 
the surviving tenants, and it would be 
assumed from this that banks and credit 
unions do not have the ability to pay 
proceeds to any one of multiple survi- 
vors; they must pay the right amount 
to the named surviving tenants in 
accordance with their respective interests 
in the proceeds. 

There is no question that in all three 
statutes title to the accounts vests equally 
in the surviving tenants. However, here 
again, the savings and loan provision 
grants more protection to the disbursing 
institution than do the bank and credit 
union statutes. The advent of the 
statutory convenience account,) if ever 
used by the institutions, could eliminate 
much confusion in disbursal problems. 


The Litigation 

After the death of the decedent, an 
unnatural drama occurs if the survivor- 
ship account has distorted the intent 
of the estate plan of the decedent. When 
there is no distortion, there is, of course, 
rarely a problem. Usually the will and 
trust instruments are prima facie proof 
of this intent, and if the survivorship 
accounts offend the estate plan without 


adequate explanation, the estate benefi- 
ciaries may make the assumption of 
foul play by the surviving tenant. The 
existence of the joint accounts and their 
disposition is usually not discovered until 
the marshaling of assets and review of 
the decedent’s income tax returns, unless 
the joint survivor comes forward soon 
after death and makes his or her position 
known. When the personal representative 
is the joint survivor, a significant conflict 
of interest problem arises which usually 
requires immediate disclosure and the 
appointment of an administrator ad litem 
to determine ownership rights to the 
accounts. 

When litigation is called for, the 
personal representative, or administrator 
ad litem, as the case may be, then sues 
the surviving joint tenant to reclaim title 
to the account funds. The most usual 
cause of action is that of declaratory 
judgment at law to determine account 
ownership, since it is not fraught with 
the equitable defenses found in construc- 
tive trust actions. Causes of action for 
conversion and civil theft have been 
utilized, but these call for clear tracing 
of funds. The best practice is to plead 
all of these theories as separate counts. 
The circuit courts in both the probate 
and civil division can take jurisdiction. 
Since the probate court has in rem 
jurisdiction to determine the ownership 
of purported estate assets, the action 
can be maintained as an adversarial 
adjunct to the probate proceeding, as 
long as jury trial is not elected. 

The strategic aim in the litigation for 
the personal representative of the estate 
is to prevent the applicability of the 
survivorship statutes and their dreaded 
presumptions, especially when a savings 
and loan association account is involved. 


This is done by showing that, either 
by the form of the account or defects 
in its documentation, the account is not 
joint in the first instance. The statutes 
are not called into play, and, therefore, 
the account is solely the decedent’s 
property. If this is successful, the game 
is usually over in favor of the estate, 
as long as the decedent’s funds constitute 
the account sought. The joint survivor’s 
goal is to demonstrate that the statutes 
do apply and then enjoy the security 
of the presumptions. This then shifts 
the sizeable burden back to the estate 
to show fraud, undue influence, or, in 
the case of bank and credit union 
accounts, clear proof of contrary intent. 
As for undue influence, the presumption 
is also involved and is identical to the 
rules in will revocation proceedings, as 
discussed below. With the decedent dead 
and the deadman’s rule of evidence of 
little help, the burden on the estate is 
considerable, and the rest is left to the 
trier of fact. 

The threshold strategy for the estate, 
therefore, is to show that the account 
never was joint. As the following cases 
show, there must be the following 
elements extent for joint accourt status 
in the first instance: 

1. Account agreements clearly indicat- 
ing joint status; and 

2. Actual signatures of the joint tenants 
on the joint account card or agreement. 
or: 

3. Financial institution rules that 
automatically make any account involv- 
ing two or more people survivorship 
accounts. 

In Morgan v. McLaughlin, 260 So.2d 
890 (Fla. 2d DCA 1972), a pre-codifica- 
tion case, the account read “payable 
on death” to the cosignatory, and there 
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was clear evidence the decedent intended 
survivorship. The decedent’s name was 
printed alone on the card, but this was 
for “indexing purposes only,” according 
to the bank. The court nonetheless ruled 
that it was not a joint account with 
survivorship effect, under the then 
prevailing common law rules. Even under 
the present statute, however, the result 
would probably not be different. There 
simply was no joint designation, and 
the court could not deem the account 
a totten trust. Judge Mann’s animated 
dissent pointed to the malfunctioning 
of the common law and its gross 
disparity from the folklore of the 
shuffleboard courts, when ostensibly true 
survivorship law has always been known. 

The court found in Harrison v. Huber 
463 So.2d 1190 (Fla. 2d DCA 1985), 
that an account listed in the name of 
the decedent “or” the survivor was not 
a joint account under the statute, even 
though both signatures were on the card 
and there appeared to be an intent to 
create a joint account. There was no 
other reference to the joint status of the 
account or survivorship. This use of 
“or” was probably borrowed by the 
bank officer setting up the account from 
the folklore of vehicle title law and 
appears to be deadly in not creating a 
joint bank account. 

The plot thickened in Teasly v. 
Blankenberg, 298 So.2d 431 (Fla. 4th DCA 
1974), in which the account was listed 
in the names of both the decedent and 
the joint tenant, but there was no 
reference at all on the account card to 
joint status or survivorship. It is not 
clear if the account agreement was 
signed, but this fact was not determina- 
tive. Counsel for the surviving tenant 
were successful, however, by showing 
proof that the accounts were held “under 
savings and loan association rules and 
regulations” which deemed the accounts 
to be payable to the survivors. The 
court held that these rules were enough 
to create a joint account status, making 
this case extremely valuable to the 
position of any surviving tenant, since 
most financial institutions now carry 
survivorship rules somewhere in their 
rules and regulations, or after Teasley, 
ought to. 

It was just these sorts of rules that 
were not argued in Fortman v. Freedom 
Federal Savings and Loan, 403 So.2d 
985 (Fla. 2nd DCA 1981). The signatures 
of the joint tenant were lacking in this 
case, although the account was listed 


in both names. There was clear survivor- 
ship language on the joint account card, 
but the card had not been signed. The 
court held that because the savings 
account contract had not been signed, 
the joint account with right of survivor- 
ship had not come into being. Curiously, 
the court distinguished Teasley by stating 
that in this case there was not evidence 
offered to show that rules of the 
institution would deem the account joint 
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event Fortman points up that if the 
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both names, but no indication of “joint” 
status on the card and the institution 
evidently had no “survivorship rules” 
as in Teasely. The estate prevailed. The 
card must indicate “joint” to be “joint.” 
The upshot of this initial inquiry then 
is this: to have survivorship there must 
be either overriding institutional rules 
mandating joint ownership or a clear 
indication of joint status and survivorship 
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account card or contract, which must 
be signed. Expressions like “or” or 
“payable on death” cannot of themselves 
constitute a “joint” designation. 

The second group of cases suggests 
the next point of strategy for the personal 
representative attacking the survivorship 
account. This is, was the joint status 
of the account terminated in any way 
prior to the death of the decedent? If 
so, the survivorship statute is foiled. 
The most common method of upending 
the survivorship statute in this way 
happens when the surviving party does 
not wait for the decedent to die, but 
while all are living, withdraws the funds 
from the account or otherwise terminates 
the joint status. The decedent then dies. 
If the joint tenant had waited for the 
death, the statutory presumptions would 
be potentially available. However, with- 
out the presumptions, the old common 
law rules concerning donative intent 
apply, and it is significantly easier for 
the estate to show that no gift was 
intended. Here more than ever, patience 
pays for the surviving tenant. 

The classic case is Constance v. 
Constance, 366 So.2d 804 (Fla. 3d DCA 
1979), in which the surviving tenant did 
not wait for death and withdrew all of 
the funds in the joint account which 
had been placed there by the decedent. 
The court correctly held that the joint 
tenancy had been terminated by the 
withdrawal. The survivorship statutes and 
their presumptions, therefore, did not 
come into play in the first place. Since 
it was then shown there was no donative 
intent by the decedent in setting up the 
account, the estate was awarded the 
account. 

The Fourth District took the concept 
a step further in Seidl v. Michelsen, 487 
So.2d 336 (Fla. 4th DCA 1986). The 
owner of bank funds was persuaded 
by a relative to create a joint account 
with that relative. Instead of a withdrawal 
of the funds prior to death, the owner 
filed an action against the relative to 
terminate the joint account. Why the 
owner did not simply withdraw the funds 
is not stated. In any event, during the 
litigation the owner died. The court 
held that the act of filing the litigation 
terminated the account. With clear lack 
of donative intent in setting up the 
account, the estate prevailed. Estate 
counsel should examine and argue the 
implications of this “implied” termination 
with its logical extensions. 

The case Drozinski v. Straub, 383 


So.2d 301 (Fla. 2d DCA 1980), brought 
the converse situation involving a 
guardian of the property of a ward who 
was a joint account signatory. The 
guardian withdrew all of the funds prior 
to the ward’s death. Thereafter, the joint 
owner sought the funds by virtue of the 
joint account statutory presumption. The 
court held under common law rules of 
guardianship that the act of the guardian 
withdrawing funds in excess of the ward’s 
needs was a nullity, and, therefore, this 
did not terminate the joint account 
status. The surviving tenant prevailed. 
Hence, a termination is not always a 
termination. 

The most complex case of this group 
is Wiggins v. Parsons, 446 So.2d 169 
(Fla. 5th DCA 1984), which concerned 
a double termination problem. Although 
convoluted in its factual setting and 
loaded with dicta, the case upheld the 
rule that a complete withdrawal by a 
co-tenant prior to the death of an 
account owner terminates the joint status. 
Donative intent is then examined. In 
Wiggins the court found no donative 
intent in the withdrawal setting, and, 
therefore, the estate of the deceased 
co-tenant prevailed. 

If the previous two strategies fail for 
the estate attacking a surviving tenant, 
the statutes will apply, and the road 
becomes rocky since the presumptions 
arise. Concerning savings and loan 
association accounts, only a claim of 
fraud or undue influence is available 
for the estate. As stated above, for 
accounts in banks and credit unions, a 
claim of fraud, undue influence or clear 
evidence of a contrary intent is available. 

Concerning fraud as a claim, none 
of the cases reported concerned that 
issue, and it was rarely a foundation 
for actions in even pre-codification days. 
Undue influence received all the play. 
From a practical view, it might seem 
impossible to prove fraud when it is 
inflicted on a decedent prior to death. 
However, counsel should not overlook 
the possibilities of fraud as a claim 
simply because it may be difficult to 
prove. Usually the deadman’s statute is 
waived early on in a case for undue 
influence anyway, and the estate has 
lost nothing by bringing in parol evidence 
to prove fraud. 

Undue influence has been the center 
of the case law attention. Its presumption 
and factual nuances provide the grist 
for most of the cases. The Florida 
Supreme Court in Cripe v. Atlantic First 
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National Bank of Daytona Beach, 422 
So. 2d 820 (Fla. 1982), confirmed the 
application of the well established rules 
of undue influence in will revocation 
proceedings to proceedings concerning 
survivorship accounts. The rules enunci- 
ated in In Re Estate of Carpenter, 253 
So.2d 697 (Fla. 1971), were applied 
unabridged to the survivorship account 
situation. These state that when the two 
elements of active procurement and 
confidential relationship are shown, the 
presumption of undue influence arises. 
If the surviving tenant comes forward 
with an explanation of either of the 
elements, the presumption disappears, 
although the evidence standing behind 
the presumption on both sides can be 
considered by the trier of fact in the 
case in chief. The Cripe case is otherwise 
unique only because the court determined 
that the analysis of undue influence can 
be, and in cases as this, must be 
considered separately as to multiple 
transactions. 

The court in Briscoe v. Florida 
National Bank of Miami, 394 So.2d 492 
(Fla. 3d DCA 1981), held that when 
the Carpenter presumptions arise and 
when the surviving tenant does come 
forward with a reasonable explanation 
concerning a confidential relationship, 
summary judgment is inappropriate. This 
situation clearly raises a jury question. 
Briscoe also holds that when the estate 
proffers the account agreement or 
signature card as evidence, it has waived 
the deadman’s statute for all purposes. 

The Third District Court of Appeal 
reiterated its distaste for summary 
judgments in the undue influence area 
in Meth v. Sparaga, 406 So.2d 97 (Fla. 
3d DCA 1981), in the same context as 
Briscoe. This same court, however, held 
in Freedman v. Freedman, 345 So.2d 
834 (Fla. 3d DCA 1977), that since 
proof of undue influence must be made 
by clear and convincing proof, directed 
verdicts will be upheld. In Freedman 
the evidence was not clear and convincing 
and, therefore, the directed verdict was 
upheld. From all of these cases, the 
“clear and convincing” rule must be 
surmounted by the estates attacking the 
survivorship on fraud or undue influence, 
and that standard appears to be stringent. 

For accounts in banks and credit 
unions, the estate can yet attempt to 
undo the presumption by proving clearly 
and convincingly that the decedent had 
an intent contrary to the idea of 
survivorship. Uniquely, the pre-codifica- 


tion survivorship cases in this area come 
directly into play. In order to prove 
contrary intent, the estate has at its 
disposal the many avenues of evidence 
which help create the quagmire in pre- 
code survivorship law. Cases such as 
Spark v. Canney, 88 So.2d 307 (Fla. 
1956), and Chase Federal Savings and 
Loan Association v. Sullivan, 127 So.2d 
112 (Fla. 1960), and others developed 
a checklist of evidentiary methods to 
show that a joint account was not 
intended, to wit: (1) the form of the 
account and status of signature agree- 
ments; (2) stated intent of account by 
the parties; (3) age and physical condition 
of fund owner; (4) familial relationship 
of parties; (5) use and management of 
account during life; (6) control of 
passbook and source of additional 
deposits; (7) coordination of joint 
accounts with owner’s estate plan in 
general, especially the will; and (8) the 
surviving tenant’s knowledge of account 
activities and especially, deposits. 

Despite this evidentiary armament, 
estates have been successful in proving 
contrary intent in only two reported 
cases, one of which was the Gentzel 
case previously mentioned. While the 
savings and loan accounts were proven 
not to be joint accounts in the first 
instance, the decedent’s contrary intent 
concerning bank accounts was clearly 
proven by the joint survivor’s curious 
admission that she considered it the 
decedent’s money all along. With this, 
the intended “convenience account” idea 
was easy to prove. In Allen v. Gordon, 
429 So.2d 369 (Fla. Ist DCA 1983), the 
decedent, her husband and a stepson 
were shown to have intended only a 
convenience arrangement by showing the 
source of the deposits, the usual 
management of the account and the 
decedent’s intention for a convenience 
purpose. Let it be noted in both these 
cases, however, the estate had the 
advantage; in Gentzel because of the 
unusual admission, and in Allen because 
the decedent’s husband was still living 
to testify concerning her intent. 

There are two reported cases in which 
the estate could not factually rebut the 
presumption through contrary intent. The 
Teasley case illustrates a terse finding 
that the evidence simply was not clear 
and convincing. A recent case in the 
Third District Court of Appeal, Winter- 
ton v. Kaufmann, —-So.2d_— 12 FLW 
676 (Fla. 3d DCA 1987), on the other 
hand, held the evidence insufficient to 
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rebut the presumption of survivorship 
and included a nicely detailed factual 
analysis by the trial court. The case 
underscores the importance of the 
evidentiary criteria established in the pre- 
code cases. Again, absent unusual 
advantages as in Gentzel or Allen, the 
rebuttal of the presumption is difficult. 


Conclusion 
The simple fact that relatively few 
cases have been reported under the 
survivorship statutes during a period 
when court dockets are flooded with 
litigation is proof that the statutes were 
well conceived, if not articulately drafted. 
Furthermore, the cases which have been 
reported are highly focused, usually on 
factual issues only. This is proof that 
the courts are having little difficulty in 
construing the provisions. The only factor 
left to complete the organization of 
survivorship account law is for the 
financial institutions to discipline their 
joint account procedures so that these 
rules can function as they were intended. 
BJ 


1 William H. Namack, Survivorship Bank 
Accounts in Florida, 41 FLA. B. J. 4 (1967). 

2 FLA. STAT. §658.56 (1985). 

3 FLA. STAT. §665.063 (1985). 

4 FLA. STAT. §658.56 (1985). 

5 FLA. STAT. §665.063 (7) (savings and 
loan), FLA. Stat. §658.57 (banks), and FLA. 
StaT. §657.036 (credit unions). 
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Family Law 


Surrogate Parenthood Arrangements 


(Issues and Unanswered Questions) 


by Donald I. Pollock 


While surrogate motherhood is new 
to the law, the practice dates to the Old 
Testament. In Genesis 16, Abraham had 
sexual intercourse with his wife’s hand- 
maiden, Hagar, after his wife Sarah 
failed to become pregnant. The encoun- 
ter produced a son, Ishamel. Modern 
surrogate motherhood through artificial 
insemination surfaced in this country in 
1976, with hundreds of babies born since 
then. Its increasing popularity, in part, 
has been attributed to a corresponding 
decrease in the number of white infants 
available for adoption through private 
agencies.! Lawyer-psychiatrist Dr. 
Judianne Densen-Gerber has commented 
that the issue of surrogate motherhood 
is “as explosive as the nuclear holocaust 

. . . by splitting the atom we created 
a whole lot of issues. By creating life we 
are creating a whole other set of issues.”? 

The practice of surrogate motherhood 
ordinarily encompasses an arrangement 
between a married couple who is unable 
to have a child because of the wife’s 
infertility and a fertile woman (surrogate 
mother) who agrees to be artificially 
inseminated with the sperm of the infer- 
tile wife’s husband. Before being artifi- 
cially inseminated, the surrogate usually 
agrees (a) to carry the baby to term; 
(b) to give custody of the child to the 
sperm donor upon birth; and (c) to relin- 
quish all her parental rights and inter- 
ests in the child. It is often contemplated 
that upon the child’s birth, the sperm 
donor will acknowledge his paternity and 
his wife will adopt the child. Frequently 
the parties negotiate a contract agreeing 
that the surrogate will receive a fee for 
her services over and above her actual 
expenses. 

Is the surrogate parenthood agreement 
illegal? Against public policy? What 
remedies are available for breach? These 
and other questions will be addressed 
in this article. 


Relationship Between 
Surrogate Motherhood 
and Artificial Insemination 

Surrogate motherhood is said to be 
the “reverse” of artificial insemination 
which is most commonly used when a 
couple wishes to have a child, but the 
husband is infertile. 

There are two types of artificial 
insemination. One is called homologous 
artificial insemination (AIH) in which 
the husband’s sperm is used to impreg- 
nate his wife’s ova. This technique will 
usually not pose legal problems regard- 
ing the status of the child since the 
mother’s husband is also the biological 
father. The other type is called heterol- 
ogous artificial insemination, i.e., arti- 
ficial insemination donor (AID) in which 
the semen from a third party donor is 
used to inseminate the woman. This pro- 
cedure may create problems concerning 
the legal status of the parties and the 
legitimacy of the child. 


Florida’s Artificial Insemination 
Statute 

F.S. §742.11 provides that “[a]ny 
child born within wedlock who has been 
conceived by the means of artificial 
insemination is irrebuttably presumed to 


be legitimate, provided that both hus- 
band and wife have consented in writing 
to the ‘artificial insemination.’ ” [Empha- 
sis added] Thus, when a married couple 
consents in writing to artificial insemina- 
tion, the husband is irrebuttably pre- 
sumed to be the natural father of the 
child, and a third party sperm donor 
seems precluded from proving that he 
is the biological father of the child. 

By the same token, §742.11 also seems 
designed to protect the third party AID 
donor from responsibility for children 
fathered by his sperm in any proceeding 
commenced by the child’s mother or her 
husband. 


Relationship Between 
Artificial Insemination Statute 
and Surrogate Motherhood 
Agreements 

If the surrogate mother is married and 
both she and her husband consent to 
the artificial insemination, the sperm 
donor might be precluded from proving 
that he is the biological father of the 
child. This result may be mandated 
under §742.11 which creates an “irrebut- 
table presumpion” that any child who 
is born during wedlock by artificial 
insemination is legitimate if both hus- 
band and wife consent in writing to the 
artificial insemination. Under this fac- 
tual scenario, the court might be with- 
out subject matter jurisdiction to hear 
any claim by the sperm donor that he 
is the biological father of the child. The 
fact that §742.11 does not specifically 
exempt surrogate parenting situations 
from its ambit or make the presumption 
of legitimacy rebuttable lends credence 
to the view that the sperm donor may 
be precluded from proving his paternity. 

When the surrogate mother is not mar- 
ried at the time of artificial insemination 
or if her husband does not consent in 
writing to the artificial insemination, 
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: 


there seems to be no clear prohibition 
under the artificial insemination statute 
against the sperm donor commencing pro- 
ceedings to determine his paternity. Sec- 
tion 742.011 as amended by Ch. 86-220, 
Laws of Florida, states that “any man 
who has reason to believe that he is the 
father of a child . . . may bring proceed- 
ings in the circuit court . . . to deter- 
mine the paternity of the child when 
paternity has not been established by 
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law or otherwise.” [Emphasis added] 

Many commentators suggest that the 
aforementioned artificial insemination stat- 
ute was not designed to apply in the 
surrogate mother context. Artificial 
insemination statutes seem designed to 
protect anonymous donors from legal 
responsibility for any children fathered 
by the use of their semen. Conversely, 
the contracting sperm donor’s usual 
intent in a surrogate situation is to 
assume full parental responsibility with 
the goal of becoming, with his wife, the 
adoptive parent of the child. Arguably, 
it might not seem fair to treat him in 
the same manner as a man who anony- 
mously donates his sperm.* 


Effect of Presumptions of 
Legitimacy in Surrogate Context 

Courts of this state have created a 
strong, albeit rebuttable, presumption in 
favor of legitimacy to protect the inter- 
ests of the child when the child was 
either born or conceived in wedlock. 
Gammon v. Cobb, 335 So.2d 261, 266 
(Fla. 1976), citing Sacks v. Sacks, 267 
So.2d 73 (Fla. 1972). There is also a 
presumption that a child born in wed- 
lock is the “blood issue” of the partners 
of such marriage.» Knauer v. Barnett, 
360 So.2d 399, 403 (Fla. 1978). In other 
words, a woman who gives birth to a 
child is viewed as its natural mother. 
If she is married, her husband is pre- 
sumed the natural father. 

The aforementioned presumption of 
legitimacy, which affects the burden of 
proof, is a very strong one since it 
implements or declares a strong social 
policy of the state. See Ins. Co. of State 
of Pa. v. Estate of Guzman, 421 So.2d 
597, 602 (Fla.,.4th DCA 1982). It may 
be overcome only by what has been 
described as “clear and satisfactory tes- 
timony” or “clear and convincing evi- 
dence.” See Cartee v. Carswell, 425 So.2d 
204 (Fla. Sth DCA 1983); Blitch v. Blitch, 
341 So.2d 251 (Fla. Ist DCA 1976). 

Some commentators suggest that the 
above presumptions work well outside 
the surrogate motherhood context to the 
benefit of the child when the mother 
and father are marital partners. In such 
a case the presumption assumes the hus- 
band’s paternity, thus legitimizing the 
child. However, it may work against the 
best interests of the child in the surrogate 
motherhood context because the presump- 
tion places paternity in the surrogate 
mother and her husband instead of in 
the couple contracting for the procedure 


who actually desire custody of the child.’ 

If a married surrogate mother 
breaches her agreement by refusing to 
relinquish the child at birth or to con- 
sent to adoption, should the sperm 
donor be allowed to rebut the presump- 
tion of legitimacy by proving that he 
is the biological father of the child? 
Some feel that a sperm donor might 
be precluded from proving his paternity 
under such circumstances since the pre- 
sumption of legitimacy which the sperm 
donor seeks to overcome exists to pro- 
tect the child from the social stigma of 
illegitimacy and to protect the integrity 
of the family. See Hamilton v. Liberty 
National Life Ins. Co., 207 So.2d 472, 
476, (Fla. 2d DCA 1968) (presumption 
exists to protect child from shame of 


illegitimacy and not to determine the 
question of paternity). 


Does the court have jurisdiction under 
F.S. §742 to hear a sperm donor’s claim 
to paternity of a child born to a married 
surrogate when there is a presumed 
father? It can be argued that since F-.S. 
§742 is designed to determine the pater- 
nity of children born out of wedlock, 
a child who is born to a married surro- 
gate and who is presumed to be legiti- 
mate is not a child born out of wedlock. 
On the other hand, it has been sug- 
gested that a court should have such 
jurisdiction since the definition of a child 
born out of wedlock may encompass not 
only a child born to an unmarried 
woman, but also a child born during 
the marriage not an issue of the mar- 
riage. See Syrkowski v. Appleyard, 420 
Mich. 367, 362 N.W. 2d 211 (1985). 

If the surrogate mother is not married 
or if the surrogate’s husband has exe- 
cuted an affidavit of “nonconsent” to 
the artificial insemination, the court very 
well might have jurisdiction to determine 
the issue of the sperm donor’s paternity 
under F.S. §742. See Syrkowski v. 
Appleyard, 420 Mich. 367, 362 N.W. 211 
(1985). Even if the sperm donor is found 
to be the child’s biological father, F.S. 
§744.301(1) creates a “statutory presump- 
tion in the mother’s favor” as to custody 
of an “out of wedlock child” and as 
such there must be a showing of the 
mother’s unfitness to award the father 
custody or other significant factors. See 
Matter of Adoption of M.Q., 475. So.2d 
1306, 1307 (Fla. 4th DCA 1985). 


Breach of Contract Issues 
Assuming arguendo that surrogate 
parenting agreements are not illegal or 


void as against public policy, difficult 
contractual issues are posed upon a 
breach of the contract. 

@ Breach by surrogate during preg- 
nancy or after birth. 

What happens when the surrogate 
mother, after giving birth, decides to 
keep the child and refuses or retracts 
her consent to adoption? 

@ Prenatal surrogate agreements seem 
revocable by surrogate in Florida. 

In Florida, written consent executed 
after birth of the minor child is neces- 
sary for adoption. See F.S. §63.062(1) 
(petition for adoption may be granted 
only if written consent has been executed 
after the birth of the minor); F.S. 
§63.082(4) (consent shall be executed 
only after birth of the child). In the 
absence of fraud or duress a consent 
freely and voluntarily given, meeting stat- 
utory requirements, is ordinarily irrevoc- 
able. See In Re Adoption of C.L.W., 
467 So.2d 1106 (Fla.2d DCA 1985); 
§63.082(5). Thus, under §63.062(1) and 
§63.082(4), any consent to adoption or 
agreement to terminate parental rights 
executed prior to the birth of the child 
would seem revocable by the mother as 
not being in compliance with the appli- 
cable statutory requirements. 

In Surrogate Parenting Associates, 
Inc. v. Kentucky, 704 S.W.2d 209 
(Kentucky 1986), it was acknowledged 
that if a surrogate mother does not con- 
sent in writing to the adoption of her 
child after it is born, any agreements 
that she may have made prior to the 
birth of the child should be deemed void- 
able. It was noted that the “surrogate 
mother’s consent given before . . . [the] 
birth of the baby is no more legally 
binding than the decision of an unwed 
mother during her pregnancy that she 
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will put the baby up for adoption.” If. 


the mother breaches the contract after 
birth and refuses to give up custody of 
the child, the court might choose to 
leave the parties where it finds them and 
should be reluctant to grant the sperm 
donor custody consideration unless the 
mother is deemed unfit. Even then, fac- 
tual proof of paternity by the sperm 
donor would seem necessary. 

@ Baby M. 

In March, the New Jersey Superior 
Court, Bergen County, decided the case 
of In Re Baby M, Case No. FM-25314- 
86E (Superior Court of Bergen County, 
Pa., decided March 31, 1987), 13 Fam. 
L.Rptr. 2001 (1987). The court ruled that 
William Stern was the baby’s natural 
father and terminated the parental rights 
of her biological mother, Mary Beth 
Whitehead. Upon consideration of the 
child’s best interests, the Superior Court 
denied Whitehead any right to visit with 
the child and allowed Stern’s wife, 
Elizabeth, to adopt Baby M. The court 
declared the surrogate motherhood con- 
tract which Whitehead signed with the 
Sterns to be legal. Under that contract, 
Whitehead had agreed to be inseminated 
artificially with Stern’s sperm and bear 
a child for him and his wife for $10,000, 
plus expenses. Whitehead appealed the 
decision to the New Jersey Supreme 
Court which ruled that Whitehead could 
resume weekly two-hour visits with Baby 
M pending decision on her appeal. 

®@ Specific Legislation Necessary. 

In the Baby M decision, Superior 
Court Judge Harvey Sorkow under- 
scored the need for legislation concern- 
ing the issues and dimensions of surrogacy, 
and an uniform surrogate parenthood 
act has been proposed. The act suggests 
that all contractual obligations under 
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surrogate parenthood agreements should 
be enforceable by specific performance 
notwithstanding the general rule that 
specific performance is traditionally 
disfavored as a means of enforcing per- 
sonal service contracts. This result would 
not seem unfair provided that the sur- 
rogate parenting agreement is subject to 
scrutiny and approval by the court prior 
to being entered into. Before the court 
may approve a surrogate contract, the 
surrogate mother should demonstrate to 
the court that she has received both psy- 
chological counseling as to the conse- 
quences of her decision and legal coun- 
seling to ensure that she has entered 
into the agreement knowingly and vol- 
untarily. Without such minimal safe- 
guards built into applicable legislation, 
specific performance seems not to be in 
the child’s best interests. 


Is Surrogate Parenthood Illegal 
Baby Selling or Against Public 
Policy? 

F.S. §63.212(1)(d) provides that it is 
“unlawful to sell or surrender, or to 
arrange for the sale or surrender of, a 
child to another person for money or 
anything of value or to receive such 
minor child for such payment of money 
or thing of value.” Are surrogate parent- 
hood agreements illegal under Florida’s 
“baby selling” laws? 

In Doe v. Kelley, 106 Mich.App. 169, 
307 N.W.2d 438 (1981), the parties 
sought to declare unconstitutional a 
Michigan adoption statute which pro- 
hibited the exchange of money or other 
consideration in connection with adop- 
tion as interfering with the right of pri- 
vacy to enter into surrogate parenthood 
contracts. The court held that while the 
statute did not directly prohibit the par- 
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ties from having a child pursuant to a 
surrogate parenthood arrangement, it did 
preclude the plaintiffs from “paying con- 
sideration in conjunction with their use 
of the state’s adoption procedures.” 
[Emphasis added] The surrogate parent- 
ing agreement was found to disclose “a 
desire to use the adoption code to 
change the legal status of the child,” 
which goal is not “within the realm of 
fundamental interests protected by the 
right to privacy from reasonable govern- 
mental regulation.” Jd. at 441. This case 
suggests that there may be no statutory 
bar to surrogate agreements if no com- 
pensation is paid to the surrogate be- 
yond her actual expenses.!° 

However, in Surrogate Parenting Asso- 
ciates, Inc., the court declined to 
construe the participation in certain sur- 
rogate parenting agreements as the prohib- 
ited buying and selling of babies since 
there are “fundamental differences” 
between the two procedures. The court 
noted that the major distinguishing 
factor was that most surrogate parenting 
agreements are entered into before con- 
ception and thus “[t]he essential consid- 
erations for the surrogate mother when 
she agrees to the surrogate parenting pro- 
cedure are not avoiding the consequences 
of unwanted pregnancy or fear of the 
financial burden of child rearing.” 704 
S.W.2d at 211. The court noted that the 
purpose of the baby selling statutes is 
to prevent baby “brokers” from over- 
whelming an expectant mother or the 
parents of a child with financial induce- 
ments to part with the child. In a 
surrogate parenting situation the essen- 
tial consideration is to assist a person 
or couple who desperately want a child 
but are unable to conceive one in the 
customary manner or achieve a biologi- 
cally related offspring. 

® Contract void as against public 
policy? 

Even if a surrogate contract is not 
illegal under Florida’s baby selling stat- 
ute, courts still seem to have the option 
to declare the contract void and unen- 
forceable on public policy grounds. Con- 
tracts which contemplate the “sale of 
children” have been deemed contrary to 
public policy. Even if the exchange 
between parents is not classified as a 
“sale,” the state has an interest in pre- 
venting commercialism from affecting the 
decision of a parent to part with a child. 

@ If surrogate agreement is void as 
against public policy court may refuse 
enforcement. 
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If the surrogate contract is declared 
void as a matter of public policy, the 
general contract ruie is that a court will 
leave the parties as it finds them. This 
means that if the natural mother chooses 
to keep her child the natural father could 
not seek custody based on the contract, 
unless the mother was found unfit. 


Conclusion 
This article does not profess to answer 
definitively all the questions raised by 
surrogate parenting agreements but 
merely identifies some of the numerous 
issues that may arise. For a comprehen- 
sive analysis of these issues, please refer 
to the cited cases and law review articles. 
BJ 
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Letters 


Appreciates May Issue 

I want to take this brief opportunity 
to sincerely congratulate the The Florida 
Bar Journal for the May 1987 issue, 
which is the first issue in a long time 
which has devoted itself to problems 
affecting a great number of sole practi- 
tioners who deal with the elderly on a 
regular basis in attempting to help them 
plan for the future with reference to 
their relatively modest estates. 

The articles featured in this issue deal 
with matters I face on a daily basis and 
deals with them in a very practical and 
matter-of-fact way. The issues presented in 
these features are not so esoteric as to 
escape those of us who do not deal 
with the multi-million dollar estates and 
who face very real personal and estate 
planning challenges for our elderly clients. 

I sincerely hope that future issues of 
the Journal will lend themselves more 
to this type of practical information 
than to exposé on such matters as how 
attorneys have spent great sums of 
money in remodeling their offices or 
on self-serving matters such as the Bar’s 
financial requirements. 


Davip F. Kern 
Clearwater 


Unlicensed Practice of Law 


The New Face of 
Unlicensed Practice of Law 


by H. Glenn Boggs 


Chances are pretty good that when 
most Florida lawyers think of U.P.L. 
(unlicensed practice of law), they also 
think of The Florida Bar v. Rosemary 
Furman case! involving a legal battle 
over the propriety of nonlawyer involve- 
ment in divorce services and forms 
which spanned a period of more than 
six years. The media picked up on this 
saga, often depicting the Bar as power- 
ful, greedy and self-serving. This media 
image probably made good copy and 
may have sold a few extra newspapers 
or upped the ratings a notch or two, 
but it probably also left most Bar mem- 
bers feeling frustrated and disappointed. 
Even though The Florida Bar eventu- 
ally prevailed in court in the Furman? 
case, the litigation was not concluded 
without cost to the Bar in the area of 
public relations. 

Many members of the press and the 
electronic media and presumably of the 
public as well, seemed incapable of believ- 
ing that the Bar’s intentions in pursu- 
ing this litigation were free from 
ulterior motives. The suspicion hovering 
just below the surface in many news 
accounts was that the Bar’s objective 
was really to rid the marketplace of a 
competitor who could and would pro- 
vide divorce services at a lower price 
than that typically charged by attorneys. 
Notwithstanding the fact that the rules 
of the Florida Supreme Court charged the 
Bar with an affirmative duty to investi- 
gate and prosecute cases of alleged un- 
licensed practice of law, in the minds 
of many, the “hidden agenda” of the 
Bar to protect its monopoly was often the 
issue which received attention. 

Given this general perception of public 
mistrust of Bar motives in a celebrated 
case, Bar leaders began to consider 
ways to dispel this attitude. One ave- 
nue was to petition the Florida Supreme 


Court to change the unlicensed practice of 
law rules to make it clearer to the public 
that the reason for such requirements rests 
on a foundation of consumer protection, 
not professional greed. During 1986, efforts 
were made along these lines, and as 
many lawyers know, January 1, 1987, 
will probably be looked back on as a 
watershed date in the history of The 
Florida Bar. On that date a set of new 
Rules Regulating The Florida Bar be- 
came effective. Not only do these rules 
contain a new code for regulating attor- 
ney conduct and changed procedures 
for administering the Bar organization, 
they also contain new regulations regard- 
ing the Bar’s duties in investigating and 
prosecuting U.P.L. cases. 


The Name Has Been Changed 
First, the name of unlicensed prac- 
tice of law (U.P.L.) itself changed.? The 
term for which these initials stood 
(unauthorized practice of law) has prob- 
ably been somewhat confusing to mem- 
bers of the public. If we are honest, 
the meaning of the term has probably 
also been a little obscure to most mem- 
bers of The Florida Bar as well. To 
remedy some of this confusion and 
uncertainty, the new words behind the 


initials, U.P.L., are “unlicensed practice 
of law.”4 The effect of this change is 
more than mere semantics. Nearly all 
adults in our society should understand 
that lawyers must pass the bar exam 
and be “licensed.” The simple logical 
conclusion flowing from that premise is 
that someone who behaves as though 
he were licensed, but actually is not, is 
probably engaged in some type of rule 
violation. This conclusion may not 
always have been apparent when the 
former terminology was used. 


State Attorney Involvement 

Next the process for prosecution of 
alleged unlicensed practice violations has 
been modified. Under the old rule, the 
Board of Governors had the authority 
to initiate litigation seeking either an 
injunction or a more punitive remedy 
entitled “indirect criminal contempt.”> 
Before a respondent could be found 
guilty of indirect criminal contempt, the 
Bar was required to overcome many of 
the same hurdles placed before the 
public prosecutor in an ordinary crimi- 
nal case. For example, the respondent 
was: (1) presumed innocent; (2) entitled 
to appointed counsel if insolvent; (3) 
entitled to compulsory process for and 
to confront witnesses; (4) immune from 
compelled testimony; (5) allowed bail if 
arrested; and (6) protected from a find- 
ing of guilt unless it was proved beyond 
a reasonable doubt. 

If, in spite of these procedural safe- 
guards for the respondent, a finding of 
guilty was obtained by the Bar, penal- 
ties of up to five months in jail or a 
fine of up to $2,500 or both could be 
imposed by the Supreme Court. Since 
these penalties as construed by the 
court fell within the area of “petty con- 
tempt” the respondent’s case could be 
adjudicated by the judiciary alone with- 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1987 55 


| 
= 


out a constitutional right to a jury trial. 

This point, involving the respondent’s 
alleged right to a jury trial was an issue 
of law which was hotly contested in 
the second round of Furman litigation 
before the Florida Supreme Court,® 
but the court clearly held that a jury 
trial in that proceeding was not con- 
stitutionally required. 

Given the assumption that media and 
public mistrust for Bar initiated un- 
licensed practice of law litigation is 
_telatively deep seated, a provision in the 
new rules may help solve this dilemma. 
Section 10-1.1(c) provides in part that: 
“The board of governors may approve 
civil injunctive proceedings, referral to 
the appropriate state attorney for indi- 
rect criminal contempt prosecution, or 
such other action as may be appropri- 
ate.” 

This change means that the Bar itself 
will no longer directly prosecute indi- 
rect criminal contempt actions which 
have usually been among the most vig- 
orously litigated cases in the unlicensed 
practice of law area. Instead, these 
cases will be referred to the appropri- 
ate state attorney for prosecution by 
that office. Presumably under the author- 
ity of this rule, the state attorney could 
proceed with either an indirect criminal 
contempt proceeding, or perhaps prose- 
cute under the existing criminal statute 
which makes unlicensed practice a first 
degree misdemeanor.’ In either case, per- 
haps, the media and the public will man- 
ifest less suspicion regarding the mo- 
tives of a publicly-elected prosecutor 
in such a case than they have historically 
demonstrated with respect to the organ- 
ized Bar acting as prosecutor. 


Public Participation 

Another section of the new rule which 
should induce more public confi- 
dence in the Bar’s role in enforcing un- 
licensed practice of law prohibitions 
involves increased participation by non- 
lawyers. For several years, nonlawyers 
have been included in the membership of 
the statewide standing committee which 
(under the authority of the Board of 
Governors) supervises the Bar’s pro- 
gram for investigating and prosecuting 
these cases. Now, for the first time, 
nonlawyer membership on the local cir- 
cuit investigating committees is autho- 
rized and, in fact, required. Most objec- 
tive observers of the Bar’s activities in 
the unlicensed practice area should gain 
confidence that investigations and pros- 


ecutions are being handled fairly since 
nonlawyers are now thoroughly involved 
in the process from local investiga- 
tion to statewide review. 


Advisory Opinions 

In addition to the changes apparently 
designed to instill greater public confi- 
dence in the Bar’s handling of unlicensed 
practice, the new rules also provide 
a mechanism for the public to deter- 
mine whether proposed future conduct 
would violate the Supreme Court’s guide- 
lines. This mechanism is a procedure 
for the issuance of advisory opinions. 
Since unlicensed practice is defined in 


The Bar itself will no longer 
directly prosecute indirect 
criminal contempt actions 

which have usually been 
among the most vigorously 
litigated cases in the unlicensed 
practice of law area 


Florida on a case-by-case basis by the 
Florida Supreme Court,’ the oppor- 
tunity to receive an advisory opinion 
before embarking on a course of con- 
duct is a valuable and useful right for 
members of the public and for their 
legal advisors. Given the fact that the 
general body of Florida Supreme Court 
case law considering unlicensed practice 
is relatively small,9 and that the court’s 
announced policy is that it will deter- 
mine what violates its rules as the 
issues are presented to it, a large mea- 
sure of comfort may be secured by 
resorting to the new advisory opinion 
process. 

Briefly, the new system will work as 
follows.!° First, under the rule any “indi- 
vidual or organization” may seek advice 
for “a hypothetical situation.” The 
party seeking advice, or the petitioner, 
is entitled to send a written request for 
the advisory opinion to the statewide 
standing committee addressed to the 
Bar headquarters in Tallahassee. The 
standing committee is then under a 
duty to arrange for and give notice of 
a public hearing to consider the request. 


Naturally, the petitioner is entitled to — 
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appear at the hearing and be repre- 
sented by counsel. The standing committee 
may also allow other persons to give 
oral testimony or file written testimony 
to illuminate the issues being consid- 
ered. 

After the hearing, the standing com- 
mittee must either give a written “pro- 
posed advisory opinion” or by letter 
decline an opinion at all. If a “pro- 
posed advisory opinion” is given, it must 
be conspicuously labelled as such and 
dated. It must also disclose “that it is 
only an interpretation of the law and 
does not constitute final court action.” 
After the standing committee’s advisory 
opinion is published and filed with the 
Supreme Court and notice is given to 
the petitioner, an opportunity exists for 
the petitioner to seek review in the 
Florida Supreme Court. This may be 
done by filing “objections and a brief 
or memorandum” regarding the stand- 
ing committee’s opinion. The Supreme 
Court will then control the proceeding 
much like any other appellate case 
(oral argument may be granted) and 
the Florida Rules of Appellate Proce- 
dure apply. 

After this appellate review process, 
the Supreme Court will publish its opin- 
ion and conclude the case and “the ensu- 
ing opinion shall have the force and 
effect of an order. . . .” It should also 
be noted that the Supreme Court will 
review a standing committee advisory 
opinion and publish its own opinion as 
a final order of the court even if the 
petitioner does not file objections or seek 
a review of the standing committee’s 
advisory opinion. 

Taken as a whole, this process pro- 
vides the general public with a rather 
unique opportunity to get official guid- 
ance from the Florida Supreme Court 
on proposed courses of conduct with- 
out the expense and time which must 
ordinarily be expended to proceed up- 
ward through the judicial system under 
the usual case or controversy rules. Hope- 
fully, this mechanism will iron out 
thorny questions before violations occur 
and save both the Bar and private par- 
ties the expense of contested litigation. 


New Trends 

Before concluding any examination 
of new trends in U.P.L., it is appropri- 
ate to review recent Supreme Court deci- 
sions in the area to see if the court 
has staked out any new landmarks or 
given hints for any new directions in 


which it might travel.!! 

One intriguing case which meets this 
criteria is the April 1986 decision in 
The Florida Bar v. Lerner, 485 So.2d 
826 (Fla. 1986), in which the Supreme 
Court approved pertinent parts of a 
joint stipulation of the parties which 
had previously been approved by the 
referee at the trial level. The concept 
which makes this case so interesting is 
the idea of restitution to persons injured 
by unlicensed practice. 

A part of the stipulation approved 
by the court reads as follows: 

Respondent is to make full and complete 
restitution to all parties who paid attorney’s 
fees to Respondent or who were otherwise 
defrauded by his engaging in the unautho- 
rized practice of law. 

Then the Supreme Court went on to 

say: 
According to the joint stipulation, respon- 
dent has tendered to The Florida Bar 
$4,675.49, to be held in trust and disbursed 
by The Florida Bar subject to the terms set 
forth in the joint stipulation. The Florida 
Bar acknowledges that the sum of $4,675.49 
constitutes full payment of restitution and 
onsets, 

In accordance with the joint stipulation 
and order, respondent is hereby permanently 
enjoined from engaging in the unauthorized 
practice of law in the State of Florida, 
unless and until he becomes a member of 
The Florida Bar. In the event respondent 
engages in any of the prohibited conduct, 
he will be found in indirect criminal con- 
tempt of this Court. 

This is the kind of case which should 
clearly show observers of the process 
that the public interest is being served 
and protected in a tangible, financial 
manner in which specific monetary resti- 
-tution is provided. 

Perhaps restitution will become a 


more central theme in future decisions. 
If so, it should serve as further proof 
for the underlying reasons for prohibit- 
ing unlicensed practice. The Supreme 
Court has clearly articulated those rea- 
sons over the years. For example, in 
State of Florida ex rel. The Florida 
Bar v. Sperry, 140 So.2d 587 (Fla. 
1962), judgment vacated on other 
grounds, 373 U.S. 379 (1963), the 
court said: 

The reason for prohibiting the practice of 
law by those who have not been examined 
and found qualified to practice is frequently 
misunderstood. It is not done to aid or pro- 
tect the members of the legal profession 
either in creating or maintaining a monop- 
oly or closed shop. It is done to protect the 
public from being advised and represented 
in legal matters by unqualified persons over 
whom the judicial department can exercise 
little, if any control in the matter of infrac- 
tions of the code of conduct which, in 
the public interest, lawyers are bound to 
observe. 


Along the same lines, in The Florida 
Bar v. Moses, 380 So.2d 412 (Fla. 
1980), the court said: 

The single most important concern in the 
Court’s defining and regulating the practice 
of law is the protection of the public from 
incompetent, unethical, or irresponsible rep- 
resentation. 


Conclusion 

Persons with a measure of wisdom 
realize that change is a certainty. So, 
along with nearly everything else, The 
Florida Bar’s role in investigating and 
prosecuting unlicensed practice of law 
has recently changed—and it is hoped, 
for the better. A new name has been 
developed; the state attorneys of Florida 
now have a role to play; more nonlaw- 


yers are involved; advisory opinions are 
available; and restitution for victims is 
being used. No doubt the future holds 
still more changes, but for now, un- 
licensed practice of law has put on 
“a new face.” BJ 
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Military Law 


Legal Assistance 


Mobilization of Reserve Forces and 


by Major John J. Copelan, USAR 


The Florida Bar Military Law — Aid to Servicemen Committee sponsored a Legal Assistance 


Symposium as part of the January 1987 Midyear Meeting of The Florida Bar. At this symposium, 
current legal developments and proactive approaches for providing legal services were discussed by 
over 100 participants including military attorneys from Alabama, Georgia, North Carolina, Kentucky, 
Pennsylvania, Virginia, Puerto Rico and Guantanamo Naval Base, Cuba, as well as attorneys and 


judges from Florida. 


One topic raised for future discussion was the legal assistance problems facing soldiers in a Reserve 
or National Guard status with mobilization to active duty. This article, written by symposium chairman, 
John Copelan, thoroughly discusses this important issue as a follow up to the Legal Assistance 


Symposium. David H. Bludworth, chairman, 


Committee 


The reserve components of the Armed 
Forces can be called to active duty during 
wartime, a national emergency, or when 
required by national security.! The act 
of preparing for war and other emer- 
gencies through the assembling or organiz- 
ing of national resources is known as 
mobilization.2 The number of reserve per- 
sonnel involved in mobilization can vary 
from a selective few to a total mobiliza- 
tion depending upon the level of the mobi- 
lization. Mobilization of reserve compo- 
nents has occurred in 1812, 1917, 1941, 
1950, 1961 and 1968.4 Before 1970, how- 
ever, reserve components had been con- 
sidered by war planners as reinforcements 
to be used when active duty forces needed 
help. Since the end of the draft in 1972, 
this role has drastically expanded and 
changed. Indeed, if war were to break 
out in Europe today, it has been estimated 
that at least 41 percent of the American 
forces deployed in the first 30 days of 
combat would come from the National 
Guard and the Army Reserve. It is also 
projected that by 1990, the Army will 
have more soldiers in reserve units than 
on active duty for the first time in the 
history of the United States.5 

Major General William R. Berkman, 
chief, Army Reserve, has noted that the 
“transition from a peacetime reserve status 
to a wartime active status is a complex 
process which must be as carefully 
planned, practiced, and critiqued as any 
battlefield maneuver.”* Mobilization plan- 
ning, therefore, is a critical element in 


Army Reserve readiness. 

Associated with the mobilization of a 
large number of reserve forces are many 
legal problems that may arise involving 
the newly activated citizen-soldiers and 
their families. While it can be anticipated 
that the established legal assistance func- 
tion’ of judge advocates will continue 
during wartime, operational missions and 
other mission essential tasks may limit 
available judge advocate resources. 

In 1984, Congress directed the Secre- 
tary of Defense to conduct at least one 
major mobilization exercise each year and 
to develop a plan to test periodically 
the interaction of each active component 
and reserve component upon mobiliza- 
tion and the sustainment of such forces 
in order to evaluate resource allocation 
and planning.’ Providing effective legal 
assistance to the newly mobilized soldiers 
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and their families is essential to the overall 
readiness of our Armed Forces upon mobi- 
lization and should also be the subject 
of detailed planning, preparation, and test- 
ing. Personnel may be ordered to active 
duty with no advance warning when 
required by military conditions. Depend- 
ing upon the level of mobilization, the 
notice may be extremely short. 

While reserve component personnei ide- 
ally will be given the maximum alert 
period possible, many legal questions may 
have to be resolved within a very short 
period of time during mobilization.? 
Because of this readiness requirement and 
the necessity for deployment within 
extremely short periods of time, there 
is a real need for premobilization legal 
counseling and planning for reserve per- 
sonnel. Indeed, comprehensive premobi- 
lization legal counseling is crucial in that 
many of the judge advocate resources 
normally available to the mobilization 
station staff judge advocate (SJA) may 
be deployed at an early time during mobi- 
lization. Therefore, unless they have been 
properly counseled on premobilization 
legal matters, newly mobilized reservists 
and their families will present substantial 
legal assistance problems to the SJA, 
which will further affect the ability of 
the SJA at the mobilization station to 
meet the mission with already reduced 
legal assistance resources. To the extent 
that legal problems can be identified and 
solved prior to mobilization, our reserve 
citizen-soldiers can be better prepared to 
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concentrate on military missions. 

This article will discuss the legal basis 
for reserve components’ mobilization, 
survey legal assistance issues and over- 
view some of the legal problems that 
may arise as a result of mobilization. 


Reserve Components and 
Mobilization 


The reserve components consist of seven . 
components: the U.S. Army Reserve, the 
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Army National Guard of the United 
States, the U.S. Naval Reserve, the U.S. 
Marine Corps Reserve, the Air National 
Guard of the United States, the U.S. 
Air Force Reserve and the U.S. Coast 
Guard Reserve.!° The purpose of the 
reserve components is to provide trained 
units and qualified individuals for active 
duty in the Armed Forces in time of 
war, national emergency, or at such other 
times as the national security requires.!! 
Whenever Congress determines. that 
more units and organizations are needed 
for the national security than are in the 
regular forces, the reserve component units 


necessary for a balanced force may be 


ordered to active duty and retained as 
long as needed. !2 

Within each armed force there is a 
ready reserve, a standby reserve and a 
retired reserve. Each reservist is placed 
in one of those categories and has a 
status of either active, inactive or retired. 
Reserves who are on an inactive status 


list of a reserve component or who are. 


assigned to the inactive Army or Air 
National Guard are considered to be in 
an inactive status; members of the retired 
reserve are in a retired status; all other 
reservists are in an active status.!3 

Congress has authorized a total strength 
of 2,900,000 service members in the ready 
reserve; this includes individuals in reserve 
units and individual reservists who are 
available for active duty, but who are 
not in a unit.'4 Within the ready reserve, 
there is a selected reserve with an organiza- 
tion and unit structure approved by the 
Secretary of Defense, except the Coast. 
Guard Selected Reserve, which is ap- 
proved by the Secretary of Transporta- 
tion.!5 

The selected reserve concept was initi- 
ated by Secretary of Defense Robert-S. 
McNamara in late 1965 when he an- 
nounced the formation of a Selected 
Reserve Force: consisting of 976 Army 
Reserve and Army National Guard units 
whose purpose was to reinforce immedi- 
ately active forces when necessary.!© The 
Selected Reserve Force was authorized 
to be staffed at 100 percent of its combat. 
strength and given an increased amount 


of training as well as an increased priority - 
for equipment.!7 


In time of war or of national emergency 
declared by Congress, any reserve unit, 
and any reservist not assigned to a unit 
organized to serve as a unit of a reserve 
component under. the jurisdiction of a 
concerned secretary, may, without the con- 
sent of the persons affected, be ordered 
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by an authority designated by the secre- 
tary concerned to active duty (other than 
for training) for the duration of the war 
or emergency and for six months thereaf- 
ter.'8 So far as practicable, during any 
expansion of the active Armed Forces 
which requires ordering reservists to active 
duty, members of reserve units organized 
and trained to serve as units shall be 
ordered to duty with those units, but 
they may be reassigned after being ordered 
to active duty.!9 The period of time from 
when a reservist is alerted for duty and 
the entry date upon active duty is based 
upon military requirements at the time.” 
During a national emergency declared 
by the President, any ready reserve unit 
and any individual member of the ready 
reserve not assigned to a unit may be 
ordered to active duty (other than for 
training) for not more than 24 consecutive 
months without the consent of the per- 
sons concerned.?! Pursuant to 10 U.S.C. 
§673, however, not more than one million 
members of the ready reserve may be 
on active duty (other than for training) 
at. any one time, without their consent, 
and the President must periodically report 
to Congress on the active duty status 
of the ready reserve.22 
_ When the President determines that 
it is necessary to augment the active forces 
for any operational mission, he may 
authorize ordering any selected reserve 
unit or any member of the selected reserve 
not assigned to a unit, to active duty 
for not more than 90 days without the 
consent of members concerned. By law, 
not more than 100,000 members of the 
selected reserve may be on active duty 
for this purpose at any one time.” 
Mobilization can be categorized, based 
upon the magnitude of the emergency, 
into four major levels: selective, partial, 
full and total. Mobilization authority, as 
discussed above, resides with the Pres- 
ident and/or the Congress. The Secretary 
of Defense, with the advice and recom- 
mendation of the service secretaries and 
the joint chiefs of staff, recommends what 
mobilization level should be used. In the 
event of an enemy attack on the United 
States, emergency mobilization authority 
resides in reserve unit commanders, who 
can order their units to active duty with- 
out a mobilization alert order upon receiv- 
ing authentic information of such an 
attack over the National Warning System 
or the Emergency Broadcasting System.”4 
The first mobilization level, selective 
mobilization, is usually not associated with. 
external threats to national security; 


instead, it is associated with a domestic 
emergency wherein the President or Con- 
gress mobilizes some reserve component 
units or individual reservists to protect 
life, federal property and functions, or 
to prevent the disruption of federal activ- 
ities.25 

Partial mobilization includes those sit- 
uations discussed above in which the Pres- 
ident may augment the active forces for 
an operational mission of up to 100,000 
members of the selected reserve for up 
to 90 days, or, in the time of national 
emergency, may order up to one million 
members of the ready reserve to active 
duty for up to 24 months. 

Full mobilization occurs in time of war 
or a national emergency declared by Con- 
gress and involves the activation of all 
reserve component units and individual 
reservists. 

Total mobilization is the highest level 
of mobilization and involves the expan- 
sion of the active armed forces by organiz- 
ing or activating additional reserve units 
along with the mobilization of natural 
resources as needed.?6 

There are several phases of mobiliza- 
tion: preparatory; alert; mobilization at 
home station; movement to mobilization 
stations; and operational readiness. The 
preparatory phase occurs during peace- 
time activities and includes mobilization 
planning, training, and other activities 
preparatory to actual mobilization, includ- 
ing premobilization legal counseling.2’ 

The alert phase begins when the unit 
receives a notice or warning through com- 
mand channels of a pending order to 
active duty and ends when the unit enters 
active federal service. The mobilization 
at home station begins with the unit’s 
entry to federal service and ends with 
the unit’s departure for its mobilization 
station.28 The movement phase covers the 
departure from home station to arrival 
at mobilization station in which the oper- 
ational readiness phase commences. The 
goal of the unit during the final opera- 
tional readiness phase is to attain read- 
iness in the shortest possible time. The 
phase ends when the unit is declared 
operationally ready for deployment.”? At 
that time, mobilization is complete. 


Legal Assistance for Reservists 
Although Congress only recently recog- 
nized legal assistance in the military with 
statutory authority, the Army JAGC his- 
torically has taken a “proactive” approach 
toward providing legal assistance.3° The 
statutory authority for legal assistance 


programs is now found at 10 U.S.C. 
§1044; however, legal assistance programs 
are discretionary, subject to the availabil- 
ity of legal staff resources.3! 

It is Department of the Army policy 
to provide legal advice and assistance 
to members of the Armed Forces on 
active duty and to other eligible individu- 
als regarding their personal legal affairs. 
The Army legal assistance program was 
established to implement this policy.32 
The program was to provide prompt and 
effective assistance to soldiers in resolving 
their personal legal difficulties so as to 
avoid low morale and combat inefficiency, 


The program was to provide 
prompt and effective assistance 
to soldiers in resolving their 
personal legal difficulties so 
as to avoid low morale and 
combat inefficiency 


because these difficulties, if left unassisted, 
may lead to disciplinary problems.*3 

The ability to provide effective legal 
assistance to the newly mobilized civilian- 
soldier is an essential element to improv- 
ing overall force readiness. General John 
A. Wickham, chief of staff of the Army, 
has stated that along with training, main- 
taining, and leading, the Army must place 
special emphasis on finding solutions to 
soldiers’ problems and in improving their 
welfare along with that of their families. 
Our most important mission is to maintain 
the readiness of the Army in order to protect 
this great nation. This is our first task. But 
readiness is inextricably tied to soldiers’ morale 
and discipline, and to sustaining their families’ 
strength. Therefore, to the extent we can make 
those soldiers and families feel better about 
the Army and the support provided by the 
Army, then the better off will be the soldier, 
the Army and the Nation.%4 

Under AR 27-3, the responsibility for 
the Army Legal Assistance Program has 
been vested in the Judge Advocate Gen- 
eral, and certain commanders are 
authorized to establish legal assistance 
offices.35 Active Army commissioned 
officers may be detailed as legal assistance 
officers if they are: members of or detailed 


to the Judge Advocate General’s Corps; 
members of the bar of a federal court 
or of the highest court of a state or 
territory of the United States; and des- 
ignated as a legal assistance officer by 
the supervising staff judge advocate.%¢ 


Reserve component officers may be 
detailed as either a legal assistance officer 
or a special legal assistance officer. Reserve 
component commissioned officers in an 
annual training, active duty for training, 
or inactive duty for training status, may 
be detailed as a legal assistance officer 
if they are: members of the Judge Advo- 
cate General’s Corps; members of the bar 
of a federal court or of the highest court 
of a state or territory of the United States; 
and designated as a legal assistance officer 
by the supervising active Army staff judge 
advocate. Reserve component commis- 
sioned officers not serving in an annual 
training, active duty for training, or inac- 
tive duty training status, may be appointed 
as special legal assistance officers by the 
Judge Advocate General’s Corps and mem- 
bers of the bar of a federal court or of 
the highest court of a state or territory 
of the United States.37 For example, 
reserve judge advocates were appointed 
as special legal assistance officers to pro- 
vide legal assistance to the survivors of 
soldiers who died in the tragic air crash 
at Gander, Newfoundland, in December 
1985. 


Also, Department of Army civilian attor- 
neys may be designated by the supervising 
staff judge advocate as legal assistance 
attorneys if they are members of the bar 
of a federal court or of the highest court 
of a state or territory of the United States. 
Additionally, in foreign countries, the super- 
vising staff judge advocate may designate 
individuals as legal assistance attorneys 
provided they are licensed or otherwise 
professionally qualified as attorneys under 
local law. They may be employed on 
either a full- or part-time basis to provide 
assistance on matters of local law.*8 

AR 27-3 states that legal assistance 
will be provided to members of the Armed 
Forces on active duty or active duty for 
training for periods of 30 days or longer.3? 
This includes reserve component person- 
nel serving on active duty for 30 days 
or longer. It also includes their family 
members if resources are available.” 

The Judge Advocate General has 
directed legal assistance officers to take 
a “proactive” approach to legal assistance, 
to develop programs that are both imag- 
inative and innovative, to provide pre- 
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ventive law services, and to provide com- 
prehensive legal assistance to our clients.*! 
TJAG Policy Letter 84-142 established guid- 
ance for rendering !egal assist- 
ance services to members of the reserve 
components serving on annual training, 
active duty for training for periods of 
29 days or less, and during periods of 
inactive duty for training. Noting the 
impact on morale and mission readiness, 
this letter authorizes limited legal assist- 
ance to be given to such reserve compo- 
nent personnel by reserve component 
judge advocates designated as legal assi- 
stance officers and special legal assistance 
officers.4? This legal assistance is limited, 
however, to military administrative and 
readiness matters. Such assistance nor- 
mally will consist solely of advice and 
counseling. In connection with readiness 
counseling, reserve component legal 
assistance officers will educate and advise 
reservists about legal documents that sol- 
diers may need. Routine document prepara- 
tion that furthers mobilization readiness 
may include simple wills and powers of 
attorney. TJAG Policy Letter 86-9 re- 
emphasized and expanded upon the policy 


found in TJAG Policy Letter 84-1 and 
provided that legal assistance by reserve 
component judge advocates that prepares 
reserve component soldiers for mobiliza- 
tion should be provided to the “maxi- 
mum extent” that resources permit with- 
out detracting from unit preparedness.“ 
Reservists will more than likely be con- 
cerned about the effect that mobilization 
will have on the continuation of day-to- 
day operations of their civilian business 
interests, etc. These matters, however, are 
beyond the scope of services available 
from military legal assistance officers and 
must be addressed by civilian counsel. 
Personnel and family issues will most 
likely present the preponderance of legal 
problems during mobilization. To assist 
in premobilization legal counseling, Depart- 
ment of Defense Form 154345 is used 
to ensure that these potential legal prob- 
lems are addressed. Reserve personnel 
should be advised to periodically examine 
and update their wills and insurance 
policies. While the Army does not require 
that soldiers have wills, the Judge Advo- 
cate General authorized wills to be pro- 
vided to reserve component soldiers. Also, 
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the reservist should be counselled on the 
availability of a power of attorney, the 
TJAG Policy Letter 84-1 specifically 
authorizes assistance with powers of attor- 
ney for reserve component personnel. 

In the event of mobilization, reservists’ 
families should be aware of assistance 
available from military installations and 
of their benefits and entitlements. The 
State Area Command, the state military 
headquarters, will be a good source of 
information and a referral on federal, 
state and local support available to mili- 
tary family members. The same informa- 
tion and referral will probably also be 
available at armories, recruiting stations 
and reserve commands and centers.*® Also, 
a good summary of available benefits, 
assistance and policies is the Family 
Assistance Handbook for Mobilization,“ 
which is available from local reserve units. 

The greatest source of legal protection 
at the time of call up for reservists and 
their families is the Soldiers’ and Sailors’ 
Civil Relief Act.4® Summarized in a nut- 
shell, it provides for the suspension of 
enforcement of civil liabilities of persons 
in the military service of the United States, 
including the temporary suspension of 
legal proceedings and transactions that 
may prejudice these individuals’ rights. 
Any legal assistance officer who may be 
called upon to provide assistance to mobi- 
lized reservists must be familiar with the 
Act and be prepared to advise the reservist 
on his or her rights under the Act. There 
is an excellent pamphlet that thoroughly 
discusses all aspects of the Act that should 
be consulted when advising a client on 
the Act.49 

By definition, “military service” is: 


Federal service on active duty with any branch 
of service, heretofore, referred to or mentioned 
[all members of the Army of the United States, 
the United States Navy, the Marine Corps, 
the Coast Guard, and all officers of the Public 
Health Service detailed by proper authority 
for duty either with the Army or the Navy] 
as well as training or education under the 
supervision of the United States preliminary 
to induction into the military service.‘ 


Reservists called to active duty as part 
of a mobilization would, therefore, qual- 
ify for the Act’s protection.5! Furthermore, 
derivative protection to persons jointly 
liable with such soldiers on an obligation 
is available under §513 of the Act. As 
a result, therefore, spouses, family mem- 
bers of the soldier, and others, may avail 
themselves of the Act’s protection in those 
situations in which they are sureties, 
guarantors, endorsers, accommodation 
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makers and others, whether primarily or 
secondarily subject to an obligation or 
liability of which the performance or 
enforcement is stayed, postponed, or sus- 
pended.*2 

While §513 relief is discretionary, §536 
of the Act also makes provisions for the 
extension of certain benefits to dependents 
of a person in military service.53 Although 
this protection for dependents is phrased 
as being of a limited nature, upon a 
proper showing a dependent may be able 
to obtain the same protection under the 
Act as the soldier. It is important to 
note that “dependent” under the Act is 
not defined and courts have interpreted 
this term to include parents*4 and 
spouses,°> but not partners.*¢ It has been 
suggested that the definition of “depend- 
ent” in AR 27-3 should be argued as 
the definition to be used under the Act.5’ 

The Soldiers’ and Sailors’ Civil Relief 
Act applies in the 50 states, the District 
of Columbia and all territory subject 
to the jurisdiction of the United States.*8 
The Act has been applied to the United 
States Government and state and local 
governments in judicial proceedings.5? The 
Act specifically applies to court proceed- 
ings, but, in a few cases, it has been 
found not to apply to administrative pro- 
ceedings.© For the most part, the Act’s 
protections terminate with the date of 
discharge from active duty or death while 
on active duty. Some sections, however, 
extend the period of “military service” 
for asserting the Act for additional peri- 
ods ranging from 30 to 90 days.®! 

Protections under the Act can be 
waived, but such waiver must be in writ- 
ing and executed after the soldier is eligi- 
ble for protection under the Act. Waivers 
executed before this time are ineffective. 
The Act is not only a defensive tool, 
but it also provides for anticipatory relief, 
allowing a soldier to initiate the action 
and avoid a default situation. 

Some of the general reliefs afforded 
under the Act include a requirement for 
affidavits prior to the entry of default 
judgments; the necessity of the appoint- 
ment of an attorney to represent soldiers; 
the stay of proceedings when military 
service affects the conduct of the defense 
of an action; relief against the imposition 
of fines and penalties on contracts; stay 
of the execution of judgments; the vaca- 
tion or stay of attachment or garnishment 
of soldiers’ property; the tolling of the 
statutes of limitations during the period 
of military service; and a maximum rate 
of interest during the period of service. 


The Act, under article III, provides 
for specific relief for evictions, installment 
sales contracts, mortgages, foreclosure on 
real and personal property, storage lien 
foreclosures, the rights of life insurance 
assignments and lease terminations. The 
provision dealing with the nonpayment 
of rent protects against evictions or 
distress, and further provides criminal 
sanctions for eviction or attempted evic- 
tions. Other areas of the Act’s coverage 
include sections dealing with insurance, 
taxation, and public lands, all of which 
the legal assistance officer should be thor- 
oughly familiar with in advising the 
reservist upon mobilization. 

Lastly, another issue of extreme im- 
portance to the mobilized reservist is the 


Legal assistance officers 
counseling reservists should be 
aware that Congress has left 
open the opportunity for states 
or political subdivisions to 
enact laws that establish greater 
protection and additional rights 


effect that the call-up will have on a job 
that was left behind. Reservists, upon 
being called to active duty in a mobiliza- 
tion, receive certain reemployment rights 
by law.®5 While it might be perceived 
that reemployment rights would be more 
a concern of a reservist who is about 
to be released from active duty, these 
rights should be explained to the reservist 
upon mobilization so as to minimize the 
concern about reemployment and to pre- 
vent the soldier from taking improvident 
actions that might hamper reemployment. 

Legal assistance officers counseling 
reservists should be aware that Congress 
has left open the opportunity for states 
or political subdivisions to enact laws 


that establish greater protection and addi- 


tional rights. Therefore, to protect fully 
the reservist’s rights and maximize their 
benefits, legal assistance attorneys must 
be cognizant of possible state and local 
law benefits as well as federal law benefits, 
upon mobilization for active duty.*” 


Conclusion 


Mobilization of reserve components is 
a complex process that is critical to the 
readiness of our Armed Forces. Providing 
effective legal assistance to mobilized 
reservists and their dependents is an essen- 
tial task related to this readiness. There 
is a significant amount of legal assistance 
available to our citizen soldiers through 
existing military legal assistance programs. 
But, depending upon the level of mobi- 
lization, the judge advocate assets avail- 
able for legal assistance may be limited 
or devoted to operational missions. There- 
fore, premobilization counseling of re- 
servists and identifying potential legal prob- 
lems is crucial. Such preventive law mea- 
sures can identify and eliminate major 
legal problems that arise when personnel 
are ordered to active duty with little or 
no advance warning. Ultimately, effective 
legal assistance programs for mobilized 
reservists will significantly contribute to 
the overall readiness and effectiveness of 
the reserve components as they are 
integrated into the Armed Forces’ total 
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Workers’ Compensation 


Social Security Disability Benefits: 
Benefit or Burden to the Severely Injured 
Workers’ Compensation Claimant? 


by Marvin Jon Kristal 


As practitioners of workers’ compen- 
sation law, we are frequently called on 
to advise injured workers about receiving 
Social Security disability benefits. The 
injured worker seeking disability benefits 
is probably receiving permanent total 
disability or has been on temporary 
total disability for more than 12 months 
due to a severe incapacitating injury. 
The client should be aware that the 
path to receipt of Social Security benefits 
may be long and tortuous and new and 
complex problems may be encountered. 


Disability Defined 

The Social Security Act defines 
disability as the inability to do any 
substantial gainful activity by reason of 
any medically determinable physical or 
mental impairment which can be expect- 
ed to result in death or has lasted, or 
can be expected to last, for 12 continuous 
months.! To meet this definition, the 
injured worker must have a severe 
impairment which not only prevents the 
_worker from performing the previous 
work but, in addition, any other 
substantial gainful activity which exists 
in the national economy. The Social 
Security Administration (the administra- 
tion), in determining whether an individ- 
ual is unable to perform other work, 
considers the worker’s residual functional 
capacity, age, education and work 
experience. 

Residual functional capacity is a term 
used by the administration to determine 
the worker’s remaining ability to perform 
basic work activities in light of the 
individual’s impairments. Basic work 
activities are defined as walking, standing, 
sitting, lifting, pushing, pulling, reaching, 
the ability to understand, carry out and 
remember instructions, respond appro- 
priately to supervisors, co-workers, and 
-work pressures in a work setting.” 


The purpose of the concept of residual 
functional capacity is to determine to 
what extent the impairment prevents 


.the individual from performing particular 


work activities and, as such, determines 
the maximum sustained work capacity 
for sedentary, light, medium or heavy 
work.3 


Sedentary work involves the lifting of no 
more than ten pounds and occasional carrying 
of small objects. Some walking and standing 
is often necessary. 

Light work involves lifting no more than 
twenty pounds, the ability to frequently carry 
ten pounds with a greater amount of walking 
or standing and the ability to push and pull 


‘and use leg controls. 


Medium work involves lifting no more 
than fifty pounds occasionally, or twenty-five 
pounds frequently. 

Heavy work is lifting no more than one 
hundred pounds with frequent lifting or 
carrying of objects up to fifty pounds.‘ 


The administration has created certain 
presumptions regarding a worker’s age 
as a factor in determining entitlement 
to disability benefits.5 If the injured 
worker is under 50 years of age, the 
ability to adapt to different work is 
presumptively not adversely affected. An 
individual between 50 and 54 is consid- 
ered by the administration to be 
approaching advanced age and may be 


severely affected in the ability to adjust 
to a significant number of jobs in the 
national economy. Those individuals age 
55 and over are presumed to be affected 
significantly in their ability to do 
substantial gainful activity. 

Education refers to formal schooling 
or other training which contributes to 
the ability to meet vocational require- 
ments, i.e., reasoning ability, communica- 
tion skills and mathematical ability.® 
Individuals are considered “illiterate” if 
they are unable to read or write and 
have had little or no formal schooling. 
“Marginal” education is the ability to 
reason, perform arithmetic and possess 
language skills needed to perform simple 
unskilled jobs. A sixth-grade education 
is considered marginal. Individuals have 
a “limited” education if they have 
completed school from the seventh to 
the 11th grades. Such an individual 
would not be able to perform complex 
duties found in semi-skilled or skilled 
jobs. An individual with a high school 
education or more can do semi-skilled 
or skilled work. 


The ability to read and understand 
English may be considered an educational 
factor because without it, performing 
various jobs may be difficult. Based on 
this writer’s experience, however, in an 
area in which a second language is 
spoken by large segments of the popu- 
lation, the inability to communicate in 
English is not considered a handicap 
for unskilled labor. 

Work experience is pertinent in 
assessing an individual’s job skills.” Jobs 
are classified as unskilled, semi-skilled, 
and skilled. Unskilled work requires little 
or no judgment and the duties of the 
job can be learned in 30 days or less.® 
Semi-skilled work requires some skills 
but does not require complex work 


‘duties. Semi-skilled jobs require alertness, 
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close attention and watching processes, 
inspecting and testing. Examples of semi- 
skilled jobs include a chauffeur or 
servicing machine operator.? Skilled work 
requires the individual to use judgment 
in determining the machine and manual 
operations to be performed in order to 
obtain the proper form, quality, or 
quantity of material to be produced. 
Skilled work may require dealing with 
people, facts, figures, or abstract ideas. 


a 
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Examples of skilled work include an air 
conditioning mechanic, a bulldozer 
operator and executive occupations. !° 

Skills are important in assessing a 
claim for Social Security disability 
because the more skills an individual 
possesses, the more chance exists that 
they are transferable to other occupations 
that are less physically demanding in 
light of the claimant’s impairments. 

In establishing disability, youth, skills 
and higher education are minus factors 
while advanced age, no skills and poor 
education are plus factors.!! 


“The Windfall Benefit”— 
Administration’s Right to Offset 
Benefits 

Congress enacted 42 U.S.C. §424a to 
combat injured workers’ receiving “wind- 
fall” benefits from a combination of 
Social Security disability benefits and 
workers’ compensation benefits. Gener- 
ally, the offset applies when the total 
of an individual’s Social Security disab- 
ility benefit and workers’ compensation 
benefit exceeds 80 percent of the 
predisability earnings. The congressional 
intent in enacting the offset provision 
was two-fold: the windfall payment 
reduced a worker’s incentive to return 
to work and thus, impeded rehabilitative 
efforts. It was feared that the duplication 
of benefits would lead to an erosion of 
state workers’ compensation programs. !2 

The offset provisions reduce disability 
benefits payable to the injured employee 
who is under 62 years of age and is 
also entitled to periodic payments of 
benefits whether total or partial under 
a state workers’ compensation plan.!3 


Average current earnings are defined 
as the highest of: (1) average monthly 
earnings used in computing the primary 
insurance amount; or (2) 1/60 of the 
highest five consecutive calendar years 
after 1950; or (3) 1/12 of the highest 
calendar year either in the year of onset 
of disability or the preceding five years, 
whichever is greater.!4 

The Social Security Administration 
provides for an exception to the offset 
provision if the state’s workers’ compen- 
sation law provides for an offset for 
entitlement to Social Security benefits.!5 
Florida does provide for such a reduction 
if the injured worker is receiving both 
Social Security disability benefits and 
workers’ compensation benefits exceeding 
80 percent of the injured workers’ 
predisability earnings.!© However, under 


F.S. §440.159(9)(c), state benefits are 
only reduced when federal benefits are 
received. In Department of Transporta- 
tion, Division of Risk Management v. 
Lindsey, 383 So.2d 956 (Fla. Ist DCA 
1980) and State of Florida Department 
of Transportation v. Matthews, 386 
So.2d 892 (Fla. Ist DCA 1980), the 
court held that the employer/carrier is 
prohibited from either retroactively 
applying the offset or recovering excess 
payments of workers’ compensation 
benefits against lump sum payments of 
past due Social Security disability 
benefits. In effect, the appellate court’s 
interpretation of the statute has allowed 
a windfall due in part to the delay 
between the time the injured worker 
applies for Social Security disability 
benefits and the actual receipt of those 
benefits.!7 


It has, therefore, become the policy 
of the Social Security Administration 
to offset the lump sum payment by the 
claimant’s receipt of workers’ compensa- 
tion benefits. In Swain v. Schweiker, 
676 F.2d 543 (11th Cir. 1982), the circuit 
court of appeals held that “to the extent 
that Florida law does not reduce workers’ 
compensation benefits until the receipt 
of Social Security benefits, it cannot 
be said that the state’s plan ‘provides 
for’ a reduction so as to make §224(d) 
of the Act applicable.” The Social 
Security Act’s exception to the offset, 
therefore, does not apply to an injured 
worker in Florida who received a lump 
sump payment from the administration.!8 


While some may argue that the Swain 
decision was an attempt to meet 
congressional goals and avoid a dupli- 
cation of benefits, it has been this writer’s 
experience that this decision and the 
administration’s policy have had a 
chilling effect on attorney involvement 
in Social Security disability cases when 
the claimant is receiving workers’ 
compensation benefits. Attorneys’ fees 
in Social Security cases are based on 
the past due amount of benefits that 
are awarded to a claimant. Attorneys 
are allowed to charge up to 25 percent 
of those benefits. In effect, the adminis- 
tration’s policy has wiped out any past 
due lump sum award, making the 
practice of Social Security disability law 
a less desirable field for an attorney in 
private practice. Unfortunately, injured 
workers are, therefore, often left to their 
own devices in obtaining benefits. 


The Social Security Administration 


also offsets the receipt of lump sum 
workers’ compensation payments.!9 How- 
ever, medical and legal expenses or costs 
related to the workers’ compensation 
claim are excluded from the total 
settlement amount in computing the 
reduction. Although Florida law no 
longer allows a settlement of the 
claimant’s medical benefits except as 
provided for in F.S. §440.20(12)(b), 
attorneys’ fees that are the claimant’s 
responsibility may be deducted from the 
total amount subject to the offset. The 
author recommends that settlement 
documents should specify that the 
worker’s anticipated life expectancy, not 
the potential entitlement to benefits over 
a period of either weeks or years, was 
used to compute the lump sum payment. 
This method reduces the administration’s 
offset. 

It is the injured worker’s responsibility 
to inform the Social Security Adminis- 
tration of the status of the workers’ 
compensation claim. Failure to furnish 
the information may disqualify the 
worker from Social Security payments.” 


Employer/Carrier’s Right to Offset 
Receipt of Benefits 

Under F.S. §440.15(9) the claimant 
is prohibited from receiving a combina- 
tion of workers’ compensation and Social 
Security disability benefits exceeding 80 
percent of the worker’s average weekly 
wage. The employer/carrier is precluded 
from retroactively reducing workers’ 
compensation benefits because of the 
claimant’s receipt of lump sum Social 
Security benefits.2! The First District 
Court of Appeal has held that this 
section of the statute must be applied 
literally. Compensation benefits, there- 
fore, cannot be reduced until the Social 
Security Administration determines the 
amount otherwise payable to the em- 
ployee under 42 U.S.C. §423 and the 
employee has begun receiving the Social 
Security disability payments. 

Under Florida law, the claimant is 
not charged with the responsibility of 
advising the employer/carrier of its 
opportunity to take the reduction. The 
Florida workers’ compensation system 
is based on the initiative of the employ- 
er/carrier who has the responsibility of 
determining the correct benefit payable.?2 
Further, the right to the offset does not 
vest until the employer or carrier applies 
for it and meets the burden of proof.23 
F.S. §440.15(9)(c) provides that the 
employee, on demand of the employer 


or carrier, is required to authorize the 
Social Security Administration to release 
disability information and the claimant’s 
failure to do so may result in suspension 
of the compensation benefits.24 It is 
important to note that only Social 
Security disability benefits payable under 
42 U.S.C. §§402 and 423 are subject 
to the offset; benefits payable under 42 
U.S.C. §1381, supplemental security 
income benefits, are not.25 Supplemental 
security income benefit awards are based 
on income, as well as disability factors. 

Pursuant to F.S. §440.15(9)(a), all 
Social Security disability benefits received 
by the claimant and his dependents are 
included in determining the offset.2° The 
claimant’s attorney should be aware of 
the number of dependents, their ages, 
and whether they are attending college 
on a full-time basis because these factors 
can affect the amount of the offset. 
Cost of living increases provided by 
federal legislation cannot be offset by 
the employer/carrier.2’ 

Unlike the Social Security Administra- 
tion, which utilizes the average current 
earnings of the claimant as the base 
figure in determining the offset, Florida 
uses the average of 13 weeks prior to 
the claimant’s accident.28 Therefore, all 
fringe benefits provided by the employer 
as well as concurrent earnings earned 
during the 13-week period prior to the 
accident should be included in the 
average weekly wage of the claimant. 
Fringe benefits are important since the 
carrier must use the greater of the 
average current earning figure used by 
Social Security or the average weekly 
wage determining the offset.29 


Wage Loss Concept and Social 
Security Disability Benefits 

The setoff provided for in F.S. 
§440.15(9) is to be applied to all weekly 
benefits, whether permanent, temporary, 
total or partial. In State of Florida, 
Department of Transportation v. Jack- 
son, 379 So.2d 1045 (Fla. Ist DCA 
1980), the court held that the setoff 
applies to permanent partial disability 
benefits because to do otherwise “belies 
the statement in Section 440.15(10)(a), 
that the setoff applies to ‘weekly compensa- 
tion benefits payable under this chapter 
for disability resulting from injuries to 
an employee who becomes eligible for 
benefits under 42 U.S.C. §423”... .” 
379 So.2d at 1046. If the employer/car- 
rier was not allowed the setoff for 
permanent partial benefits, the federal 
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agency would be free to do what Florida 
law did not.3° 

The adoption of the wage loss concept 
for compensating injured workers, 
combined with the statutory offset 
provision led to the recent decision in 
Good Housekeeping Gas Company v. 
Kitler, 492 So.2d 700 (Fla. Ist DCA 
1986). In Kitler, the claimant was 
receiving both Social Security disability 
benefits and wage loss benefits. The 
carrier attempted to offset the Social 
Security disability against the claimant’s 
monthly wage loss benefits. The court 
held that the offset provided for in 
F.S. §440.159(9)(a) applies to weekly 
workers’ compensation benefits, but wage 
loss benefits are paid monthly based 
on an average monthly wage. The court 
rejected the employer/carrier’s argument 
that wage loss is the “periodic benefit 
for a total or partial disability” contem- 
plated by the federal offset provision. 
492 So.2d at 701. The question remains 
whether the Social Security Administra- 
tion will offset wage loss benefits if the 
claimant is receiving Social Security 
disability payments. If the administration 
does take the offset, what the court in 
Jackson wanted to avoid will come to 
pass. 

Of particular note, and we are left 
to speculate since the facts are limited, 
why was the claimant receiving wage 
loss benefits and not permanent total 
disability benefits when the claimant met 
the stringent requirements of disability 
as set forth by the Social Security 
Administration? Was the claimant receiv- 
ing Social Security disability benefits 
due to a condition unrelated to employ- 
ment? Regardless of the circumstances, 
wage loss benefits payable to a claimant 
are setoff only by the receipt of Social 
Security retirement benefits payable 
under 42 U.S.C. §402.3! 

F.S. §440.15(30)(b)(4) provides that 
if the employee is entitled to both wage 
loss and Social Security retirement 
benefits under 42 U.S.C. §§402 and 405, 
Social Security retirement benefits are 
primary and wage loss benefits are 
supplemental. The sum of the two cannot 
exceed the amount of wage loss benefits 
which would have been payable alone. 

Prior to 1983, the right of wage loss 
benefits terminated when the claimant 
reached age 65 and became eligible for 
Social Security retirement benefits or 
at age 62, wage loss benefits were reduced 
by the total amount of Social Security 
retirement benefits not to exceed 50 


a 
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percent of the employee’s wage loss 
benefits.22 In Ralston Purina Company 
v. Byers, 457 So.2d 1138 (Fla. Ist DCA 
1984), the court held that the 1983 
amendment substantively altered the 
employer/carrier’s liability and therefore 
could not be applied retroactively. 
However, in Cmeyla v. Baynard- 
Thompson Funeral Home, 439 So.2d 
892 (Fla. Ist DCA 1983), a 63-year-old 


partially retired claimant, who had been 
receiving Social Security benefits, became 
eligible for wage loss benefits due to 
an accident that occurred after his 
retirement. The carrier reduced the wage 
loss benefits by 50 percent pursuant to 
F.S. §440.15(30)(b)(4). The court held 


that the reduction could not be taken 


because there was no duplication of 
benefits. The court stated that the 
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claimant had already partially retired 
from the labor force, was receiving Social 
Security retirement benefits at the time 
of the injury, and his wage loss benefits 
were based on an average weekly wage 
reflecting post retirement income. In 
effect, claimant had limited his income 
so he could stay below the maximum 
earned income permissible without 
causing a reduction in his Social Security 
benefits. 

Prior to the 1983 amendments to Ch. 
440, a carrier could not reduce compen- 
sation payments below $20 per week 
based on §§440.02(11) and 440.12(2).33 
However, pursuant to §440.15990(d), the . 
minimum payment of $20 per week no 
longer applies. This amendment to the stat- 
ute should be considered substantive since 
the claimant’s benefits are affected. 


Medicare Benefits 

A disabled worker entitled to Social 
Security disability benefits is entitled to 
hospitalization and medical insurance 
protection beginning with the 25th 
consecutive month of entitlement to 
disability benefits.34 For the severely 
disabled claimant, entitlement to Medi- 
care is, in this writer’s opinion, the 
most important benefit derived from 
obtaining Social Security disability 
benefits. The disabled worker, who in 
most instances has lost his health 
coverage if coverage was provided by 
his employer, is now covered for most 
medical conditions which are not related 
to his industrial accident and its 
sequelae.%5 

It is important to note, however, that 
442 U.S.C. §1395y(b) and 442 C.F.R. 
§405.316 specifically exclude payment for 
any item or service for which payment 
has been made or can reasonably be 
expected to be made promptly under 
workers’ compensation law. Any pay- 
ments made under Medicare are condition- 
ed on reimbursement to the appropriate 
Medicare trust fund when notice is 
received that payment for the service 
or item has been or could be made 
under a workers’ compensation law. The 
Secretary of the Department of Health 
and Human Services may waive the 


_ reimbursement claim if the probability 


of recovery or the amount involved do 
not warrant pursuing the claim. 
Pursuant to the Deficit Reduction Act 
of 1984, §1395y was amended to allow 
the federal government to bring an action 
to recover payments made under Medi- 
care against any entity, i.e., the employer 


insurances one St ANDS out 
THE BES! Nt. Title insurance nas peen 
providing iis chiens with sound. pul for 
ovet quartet oi century: with nerwork of 
offers new and 40 Real Estate prom” 
\ems of 400 Let out guide you: your att ond 
yout chienis {proud *ne ynidd? {0 each real 
esiaie {0 protest peiore: gurind ond 


or carrier, that would be responsible 
for payment for such service or item 
or against any entity, including a medical 
provider, that has received payment. In 
addition, the government may join or 
intervene in any action related to the 
events that gave rise to the need for 
such item or service. 

The claimant has the responsibility 
to take whatever action is necessary to 
obtain payment from the employer or 
carrier when payment for the service 
or item can reasonably be expected. 
Failure to take such action will preclude 
payment by the Social Security Admini- 
stration. 42 CFR §405.318 states in part 
“so long as the facts indicate a reasonable 
expectation that payment may be made 
under a Workers’ Compensation Statute, 
the individual must exhaust his remedies 
under the system before any payment 
may be made... .” 

Conditional payments under the 
Medicare Act may be made, however, 
pending a final decision on the workers’ 
compensation claim.36 A subrogation 
agreement must be signed by the 
employer/carrier, the claimant or his 
representative, and the provider of the 
service. The agreement provides that the 
carrier will notify the administration 
when a final decision is rendered on the 
claim for benefits, and the carrier will 
reimburse the administration for the 
amount of the conditional payment up 
to the full amount of the workers’ 
compensation award in the event the 
services are found to be compensable. 

Whether a certain medical service will 
be paid for under the Workers’ Compen- 
sation Act would be unknown and, 
perhaps, could not have been reasonably 
surmised at the time the Medicare claim 
was made.37 

In Mount Sinai Hospital of Greater 
Miami, Inc. v. Weinberger, 517 F.2d 
329, modified 522 F.2d 179 (Sth Cir. 
1975), the court held that a Medicare 
beneficiary can be held liable to a 
provider hospital when the Social 
Security Administration determines that 
medical services for which the provider 
had already received payment were not 
covered and the administration recoups 
the amount expended from the medical 
provider. Since the beneficiary was 
receiving Social Security retirement 
benefits, the court stated, in a footnote 
to the opinion, that the Social Security 
Administration may choose to collect 
the overpayment by offsetting Title II 
benefits, which would include the 


beneficiary’s Social Security disability 
benefits. 

In order to protect the client’s interests 
in light of the regulations, the claimant’s 
attorney must litigate questions of 
compensability for medical conditions 
which can reasonably be expected to 
develop as a result of the accident and 
its sequelae. Otherwise, the claimant risks 
a reduction of Social Security disability 
benefits if the Social Security Adminis- 
tration later determines that medical 
benefits provided through Medicare were 
actually the responsibility of the employer 
or carrier. 


Conclusion 

Professor Larson stated that wage loss 
legislation is designed to restore to the 
worker a portion of the wages lost due 
to three major causes: physical disability, 
economic unemployment and old age. 
The cause of the wage loss merely 
dictates the category of legislation 
applicable. If a worker undergoes a 
period of wage loss due to all three 
conditions, it does not necessarily follow 
that he should receive three sets of 
benefits concurrently and recover more 
than his actual wage. The claimant is 
experiencing only one wage loss, and 
in any logical system, should receive 
only one wage loss benefit. This conclu- 
sion is inevitable if one recognizes that 
workers’ compensation, unemployment 
compensation, nonoccupational sickness 
and liability insurance, and old age and 
survivors’ insurance are all part of a 
system based on a common principle. 
If this is denied, then coordination of 
benefits is impossible and social legisla- 
tion becomes a grab bag of assorted 
unrelated benefits.3* 

One may see the offset provisions in 
both acts as unfair. Numerous examples 
abound. The 30-year-old, severely disa- 
bled worker, who was injured before 
reaching true earning potential and has 
no hopes of returning to the work force, 
is locked into an economic situation 
from which there is little escape. This 
individual suffers severely. But what is 
the alternative? Compromise is essential 
in social legislation. The alternative is 
chaos.. BJ 


142 U.S.C. §416(1), 20 C.F.R. §404.1505. 

220 C.F.R. §1545. 

3 FRANCIS, SOCIAL SECURITY DISABILITY: 
PRACTICE AND PROCEDURES §11:18. 

420 C.F.R. §404.1567. 

520 C.F.R. §404.1563. 

620 C.F.R. §404.1564. 


720 C.F.R. §404.1565. 

8 Social Security Ruling 82-41 Department 
of Health and Human Services, Cumulative 
Edition 1982. 

9 Id. 

10 Td. 

11 FRANCIS SOCIAL SECURITY DISABILITY: 
PRACTICE AND PROCEDURE §1 1:38 

12 Richardson v. Belcher, 404 U.S. 78 
(1971). 

1320 C.F.R. §404.408. 

1420 C.F.R. §404.408(c)(3). 

1520 C.F.R. §404.408(b). 

16 FLA. STAT. §440.15(9)(a). 

17 Department of Transportation, Division 
of Risk Management v. Lindsey, 383 So.2d 
956, 958 (Fla. Ist D.C.A. 1980). 

18 Swain v. Schweiker, 676 F.2d 543 (11th 
Cir. 1982). 

1920 C.F.R. §404.408(f). 

20 20 C.F.R. §404.408(e). 

21 Department of Transportation, Division 
of Risk Management v. Lindsey, 383 So.2d 
956 (Fla. Ist D.C.A. 1980). 

22 Id. 

23 Carballo v. Warren Manufacturing Co., 
407 So.2d 603 (Fla. Ist D.C.A. 1982). 

24 Colonel’s Table v. Malena, 412 So.2d 
64 (Fla. Ist D.C.A. 1982). 

25 Carballo v. Warren Manufacturing Co., 407 
So.2d 603 (Fla. Ist D.C.A. 1982). 

26 Modern Plating Co. v. Whitton, 394 So.2d 
515 (Fla. Ist D.C.A. 1981). 

27 LaFond v. Pinellas County Board of 
Commissioners, 379 So.2d 1023 (Fla. Ist 
D.C.A. 1980). 

28 Whitman v. Hillsborough County School 
Board, 386 So.2d 877 (Fla. Ist D.C.A. 1980), 
note |. 

29 Husky Industries v. Mixon, IRS Order 
2-3905 (9/11/79). 

30 State of Florida, D.O.T. v. Jackson, 379 
So.2d 1045 (Fla. Ist D.C.A. 1980). 

31 FLA. STAT. §440.15(3)(b)4. 

32 FLA. STAT. §440.15(3)(b)3 and 4. 

33 State of Florida D.O.T. v. Davis, 416 
So.2d 1132 (Fla. Ist D.C.A. 1981). 

34 42 U.S.C. §426(e), 42 U.S.C. §1395-0(i). 

35 42 U.S.C. §1395y. 

36 42 C.F.R. §405.319(b). 

37 Mount Sinai Hospital of Greater Miami, 
Inc. v. Weinberger 517 F.2d 329 (Sth Cir. 
1975), modified 522 F.2d 179. 

38 LARSON, WORKMAN’S COMPENSATION LAW 
§97.10 (1986). 


Marvin Jon Kristal practices with 
Ira J. Druckman, P.A., Miami. He 
received his law degree from New 
England Law School, Boston. He 
writes this column on behalf of the 
Workers’ Compensation Section, 
James N. McConnaughhay, chairman. 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1987 69 


> of 


Spotlight on Voluntary Bars 


Special Olympics: A Public Service Project 
of The Jacksonville Bar Association 


This month’s article spotlights the 
Jacksonville Bar Association, a staffed 
bar with a membership of 1,250 and 
annual budget of $145,000. Mary K. 
Phillips served as president during the 
proiect described below. 

The Jacksonville Bar Association and 
the Young Lawyers Section of The 
Jacksonville Bar Association undertook 
the District V Special Olympics as a public 
service project in 1984 and has continued 
each year with this project. The District 
V Special Olympics, a program of sports 
training and athletic competition for men- 
tally retarded children and adults from 
a seven-county area, is held twice a year. 
The spring games are held on a Saturday 
in April and include swimming and track 
and field events. The winter games are 
held on a Saturday in December and 
consist primarily of a bowling competi- 
tion. 

The JBA and the YLS recruits more 
than 200 volunteers from the legal com- 
munity each year for the spring and winter 
games. Most volunteers participate as “bud- 
dies” and are assigned to the athletes 
to escort them to the various events and 
provide encouragement and positive 
reinforcement. Other volunteers serve as 
starters, timers and recorders. 

To recruit the large number of legal 
community volunteers needed, notices and 
signup sheets are placed in the Jacksonville 
Bar Bulletin and mailed directly to YLS 
members and past volunteers. Speeches 
are also given to the various associations 
of legal secretaries, legal assistants and 
legal administrators. A volunteer board 
is established of representatives from law 
firms, corporations, the federal and state 
judiciary and the offices of the public 
defender and state attorney to make direct 
contact with persons at their places of 
business. 

On the day of the games, volunteers 
report to the game site where a booth 
has been set up for all legal community 


volunteers. Volunteers sign in at this time 
and are given T-shirts purchased by the 
JBA and the YLS to wear during the 
games so that the group will be readily 
identifiable. The Special Olympic directors 
then assign the volunteers as needed. The 
spring games require the volunteers to 
be available from approximately 9:30 a.m. 
to 4:30 p.m. The hours for the volunteers 
for the bowling competition of the winter 
games run from approximately 9:30 to 
1:30 p.m. 

Pictures are taken of the volunteers 
and the athletes during both the winter 
and spring games, and copies are sent 
to the volunteers in a followup note of 
thanks from the JBA and YLS for their 
participation. After the Winter Games, 
a volunteers’ bowling party is held with 
free bowling and refreshments for all legal 
community volunteers. 

The cost each year to the JBA and 
YLS for this public service project is 


approximately $800 for T-shirts, $200 for 
postage, copying charges and film pro- 
cessing and $200 for the volunteers’ party 
and refreshments. 

The JBA and YLS’s Special Olympics 
Project has provided needed assistance 
to a most worthy event, has brought 
the members of the Jacksonville legal 
community together and has helped estab- 
lish a positive image of the legal com- 
munity to the city. BJ 


Spotlight on voluntary bars focuses 
on successful local projects. The 
column is coordinated by the Florida 
Association of Bar Executives. Local 
bar presidents wishing to contribute 
information about a project may 
address it to Catherine Royce, Exec- 
utive Director, Palm Beach County 
Bar Association, 505 Citizens Bldg., 
105 S. Narcissus Ave., West Palm 
Beach 33401. 


Standing from left: S. Grier Wells, president-elect: Harold H. Catlin, board member; 
Michael B. Wedner, president, YLS, are among the many volunteers from the legal 
community who assisted the participants of the most recent Special Olympic 


games. 
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Environmental and Land Use Law 


Cumulative Zoning and the Developing Law 
of Consistency with Local Comprehensive Plans 


by John K. McPherson 


“Consistent with” is, perhaps, the most 
important phrase in Florida’s growth man- 
agement legislation. The horizontal and 
vertical integration of the state’s plan- 
ning structure depends on a variety of 
governmental actions and plans being 
“consistent with” each other.! Of the 
several consistency requirements, Florida 
courts have dealt with only the require- 
ment that development orders be consis- 
tent with the local comprehensive plan. 
A development order is any official act 
of the local government, including small- 
scale rezonings, which permits the devel- 
opment of land.? 

The cases interpreting this require- 
ment reflect a difference of judicial opin- 
ion as to whether “cumulative zoning” 
concepts should apply. A zoning scheme 
is “cumulative” when less dense or less 
intense uses are deemed to be “compat- 
ible” and “consistent” with, and there- 
fore freely allowable in, more dense or 
more intense use districts.3 

On the one hand, Judge Joseph A. 
Cowart, Jr., of the Fifth District Court 
of Appeal argues that cumulative zoning 
concepts have no place in reviewing local 
consistency determinations. On the other, 
the First and Third District Courts of 
Appeal have applied cumulative zoning 
concepts in reviewing local consistency 
determinations. This article looks at this 
difference of opinion and suggests that 
Judge Cowart’s position is correct. 


Judge Cowart’s View 

In City of Cape Canaveral v. Mosher, 
467 So.2d 468 (Fla. Sth DCA 1985), the 
original zoning of the parcel at issue 
was R-3 (medium density residential). 
The city changed the zoning on the land 
to R-1 (single family residential) and the 
landowner challenged the rezoning on 
the ground, among others, that it was 
inconsistent with the comprehensive plan. 


The trial court granted the landowner’s 
motion for summary judgment and the 
Fifth District Court of Appeal affirmed, 
saying: “There were no facts pleaded 
or demonstrated by affidavit or other- 
wise that the change bore a substantial 
relation to the health, morals, welfare, 
or safety of the public.” 

In a concurring opinion, Judge Cowart 
noted that the sole basis of the trial 
court’s decision was its finding that the 
single family zoning was inconsistent with 
the higher density residential use shown 
on the comprehensive plan. Jd. at 470. 
He argued that the Fifth District should 
have affirmed the trial court on this 
same narrow ground and thereby taken 
a clear position on the city’s argument 
that “any zoning that is more restrictive 
or less intensive than that provided by 
a comprehensive plan is ‘consistent’ with 
that plan.” 

Judge Cowart characterized the city’s 
argument as being based upon “an early 
zoning concept . . . called ‘cumulative’ 
or ‘pyramid’ style of zoning” which he 
described as follows: 

Under this concept any use considered by the 


zoning authority to be more desirable (i.e., 
more restrictive or less intensive use), was 


considered to be “compatible” and “consis- 
tent” with any less desirable (less restrictive 
cr more dense) zoning and was permitted in 
any area zoned for any less desirable use. 
This idea is now considered poor planning 
and zoning, and the better practice is to 
restrict each different use and each different 
intensity to its own zone although many 
zoning ordinances still permit “pyramiding” 
to some extent. See Rathkopf, The Law of 
Zoning and Planning, §1.01 (4th Ed. 1984). 
{Emphasis in original] 

Judge Cowart then discussed the mean- 

ing of “consistent with” under the plan- 
ning act: 
The word “consistent” implies the idea or 
existence of some type or form of model, 
standard, guideline, point, mark or measure 
as a norm and a comparison of items or 
actions against that norm. Consistency is the 
fundamental relation between the norm and 
the compared item. If the compared item is 
in accordance with, or in agreement with, 
or within the parameters specified, or 
exemplified, by the norm, it is “consistent” 
with it but if the compared item deviates or 
departs in any direction or degree from the 
parameters of the norm, the compared item 
or action is not “consistent” with the norm. 

A comprehensive land use plan legislatively 
sets a zoning norm for each zone. Under 
Section 163.3194(1) Fla. Stat., after adoption 
of such a plan, zoning changes should be 
made only when existing zoning is inconsis- 
tent with the plan and then only in the 
direction of making the zoning more consis- 
tent with the plan; otherwise, the plan should 
be legislatively amended as to the area of the 
entire zone or as to the uses permitted within 
the entire zone. This is what the trial court 
held and this is the only way to (1) regulate 
and maintain land use by zones; (2) make 
individual zoning changes, which are essen- 
tially executive action, conform to a legislated 
plan; and (3) avoid arbitrary “spot zoning” 
change that permits the use of individual 
parcels to depart from a plan. 


Id. at 471. 

Judge Cowart concluded from this 
analysis that the rezoning to a use less 
intense than that shown on the compre- 
hensive plan was inconsistent with the 
plan, and that the trial court’s rejection 
of the city’s cumulative zoning argument 
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should have been explicitly affirmed on 
that basis.‘ 


The First and Fourth Districts’ 
Position 

In Southwest Ranches Homeowners 
Association, Inc. v. County of Broward, 
—— So.2d —_, 12 FLW 357 (Fla. 4th 
DCA 1987), the Fourth District Court 
of Appeal characterized Judge Cowart’s 
approach as “rigid” and concluded that 
“the legislative scheme calls for a more 
flexible approach to the determination 
of consistency.” Jd. at 359.5 At issue in 
Southwest Ranches were two rezonings 
by the county to allow the construction 
of a solid waste facility on land 
designated on the comprehensive plan 
as agricultural. The rezonings were 
challenged by neighboring landowners 
as being, among other things, inconsis- 
tent with various elements of the Broward 
County comprehensive plan. 

After ruling that the neighbors had 
standing, the Fourth District addressed 
the question of “the appropriate stan- 
dard of review of local zoning decisions 
that are alleged to be inconsistent with 
the plan.” Jd. at 358. The court held 
that the deferential “fairly debatable” 
standard was not appropriate in this 
case because “the enactment of the com- 
prehensive statutory scheme manifests a 
clear legislative intent to mandate intelli- 
gent, uniform growth management 
throughout the state in accord with the 
statutory scheme. This purpose cannot 
be achieved without meaningful judicial 
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review in lawsuits brought under the 
Planning Act.” 

The court acknowledged that other 
Florida courts have applied the “fairly 
debatable” standard to consistency 
determinations, but said that those cases 
are distinguishable in that they involve zoning 
at a level less intense than that envisioned 
by the comprehensive plan.... Where the 
zoning authority approves a use more intensive 
than that proposed by the plan, the long term 
expectations for growth under the plan have 
been exceeded, and the decision must be 
subject to stricter scrutiny than the fairly 
debatable standard contemplates. [Emphasis 
in original]® 
Id. at 358-359. 

In City of Jacksonville Beach v. 
Grubbs, 461 So.2d 160 (Fla. Ist DCA 
1985), the city refused to rezone a parcel 
from R-1A (single family residential) to 
R-2 (allowing duplexes). Because the com- 
prehensive plan explicitly designated the 
parcel as multi-family, the landowner 
argued that the refusal to rezone to 
allow duplexes was inconsistent with the 
plan. The First District Court of Appeal 
disagreed, quoting from Marracci v. City 
of Scappoose, 26 Or. App. 131, 133-134, 
552 P.2d 552, 553 (1976), an Oregon 
case: 

[A] comprehensive plan only establishes a 
long-range maximum limit on the possible 
intensity of land use. The present use of land 
may, by zoning ordinance, continue to be 
more limited than the future use contemplated 
by the comprehensive plan. . . .7 

The court concluded, therefore, that the 
fairly debatable standard applied and 
that the denial of the rezoning should 
be upheld. 

In a footnote to this conclusion the 
court suggested the same dual standard 
suggested in Southwest Ranches: 

An altogether different result occurs if a zoning 
authority approves a use more intensive than 
that proposed by the plan. Such a decision 
should be subject to strict scrutiny. See Fasano 
v. Board of County Commissioners, 264 Or. 
574, 507 P.2d 23 (1973); Comment, Burden 
of Proof in Land Use Regulation: A Unified 
Approach and Application to Florida, 8 
Fla.St.U.L.Rev. 499 (1980). 

461 So.2d at 163 n. 3. 

Thus the First District applied cumu- 
lative zoning concepts by ruling that 
single family zoning is consistent with 
an explicit comprehensive plan designa- 
tion of multi-family. Both the First and 
Fourth District Courts applied cumu- 
lative zoning concepts by suggesting that 
strict judicial review is necessary only 
when the development order is challenged 
as being more intense than that con- 
templated by the comprehensive plan. 
In contrast, Judge Cowart rejects the 


application of cumulative zoning con- 
cepts to consistency determinations and 
would subject all consistency challenges 
to strict judicial scrutiny. 

We are thus at an important cross- 
roads in the development of the juris- 
prudence of consistency in this state. 
While it is heartening that courts are 
taking a close look at consistency issues, 
the application of cumulative zoning con- 
cepts is misguided. 


Cumulative Zoning 

As noted by Judge Cowart in Mosher, 
cumulative zoning has largely been aban- 
doned as a modern planning and zoning 
technique. The original purpose of zoning 
was to protect single-family neighbor- 
hoods, and the concept of cumulative 
zoning arose out of that purpose. The 
rationale was that residential areas should 
be protected from nuisance-causing com- 
mercial and industrial uses, but indus- 
trial and commercial areas need not be 
protected from benign residential uses.* 

The reason why many jurisdictions 

have abandoned this approach, and why 
courts have upheld the abandonment, 
is illustrated by this example from 
Anderson, American Law of Zoning 
§9.15: 
It is clear that an industrial use can destroy 
a residential neighborhood. It is less obvious, 
but equally true that a residential use can 
injure an industrial district. The intrusion of 
homes in an industrial neighborhood may 
limit expansion, interfere with normal indus- 
trial activity, and subject the residential user 
(however voluntarily) to health and safety 
hazards. In a community where prime indus- 
trial land is scarce, the residential use of such 
land may constitute a serious waste and may 
retard the development of the area. It follows 
that industrial districts require protection from 
incompatible uses. The cumulative ordinance 
does not provide such protection. 

Even within the same category of use 
there may be important reasons for exclu- 
sive zones. An area may be designated 
on the land use map as high density 
residential based on the capacity of 
nearby streets, water and sewer lines, 
and other public facilities. Allowing large- 
lot single-family development in that area 
may constitute a substantial waste of 
community resources. 

Or it may be the specific intent of 
the plan that a more compact form of 
urban development be substituted for 
the traditional urban sprawl pattern. The 
citizenry may decide on a more compact 
pattern to preserve agricultural or other 
sensitive lands, to reduce the costs of 


providing public facilities or to achieve 


other valid local objectives. In fact, a 
more compact development pattern may 
actually be required by the state compre- 
hensive plan which calls for the develop- 
ment of land “in a way that maximizes 
the uses of existing public facilities.” 

In a recent speech, Thomas Pelham, 
secretary of the Department of Com- 
munity Affairs, said that promoting com- 
pact urban development patterns would 
be the major criteria used by the depart- 
ment in reviewing local comprehensive 
plans.!! 

It is thus clear that Florida courts 
should not automatically apply cumu- 
lative zoning concepts to consistency 
determinations. Allowing low density 
when a plan calls for high density can 
be as harmfully inconsistent with the 
goals of the plan as allowing high density 
when low density is called for. And, 
aside from planning considerations, 
recently enacted legislation buttresses the 
argument that cumulative zoning con- 
cepts should not apply. 


The 1985 Amendments to the 
Planning Act 

It was not until 1985 that a defini- 
tion of “consistency” was added to the 
planning act. That definition at F-S. 
§163.3194(3)(a) (1985) reads: 

A development order or land development 
regulation shall be consistent with the com- 
prehensive plan if the land uses, densities or 
intensities, and other aspects of development 
permitted by such order or regulation are 
compatible with and further the objectives, 
policies, land uses, and densities or intensities 
in the comprehensive plan and if it meets all 
other criteria enumerated by the local .govern- 
ment. 


The cases discussed above were not 
decided in light of this definition, and 
the definition on its face does not sug- 
gest whether cumulative zoning concepts 
should be applied to consistency determina- 
tions. In 1986, however, the Florida Leg- 
islature further defined the meaning of 
consistency, albeit in the context of con- 
sistency of local plans with the state 
comprehensive plan and the appropriate 
regional policy plan.!2 In what is com- 
monly referred to as the “Glitch Bill” 
the following appears:'3 


[Flor the purpose of determining whether 
local comprehensive plans are consistent with 
the State Comprehensive Plan and the appro- 
priate regional policy plan, a local plan shall 
be consistent with such plans if the local 
plan is “compatible with” and “furthers” such 
plans. The term “compatible with” means 
that the local plan is not in conflict with the 
State Comprehensive Plan or appropriate 
regional policy plan. The term “further” means 


to take action in the direction of realizing 
goals or policies of the state or regional plan. 

It is not plausible to argue that a 
lower rather than higher density or 
intensity will always be “action in the 
direction of realizing goals or policies 
of the [plan].” As in the examples dis- 
cussed above, allowing low density devel- 


opment when the plan calls for high 


density may run directly counter to the 
goals of a plan calling for compact 
urban development. 

Also, applying cumulative zoning con- 
cepts to consistency determinations 
results, as explained above, in the applica- 
tion of the “fairly debatable” standard 
whenever the challenged use is less dense 
than that called for on the plan. The 
1985 legislation implies that this is not 
the correct standard for reviewing a local 
determination that a development order 
is consistent with the local comprehen- 
sive plan. 

The fairly debatable standard is ex- 
pressly prescribed for administrative 
review of a local determination that its 
land development regulations are consis- 
tent with its plan and that its plan is 


internally consistent, but not, however, 
for the judicial review of a local deter- 
mination that a development order is 
consistent with the plan. This legislative 
distinction is significant because, in the 
words of the Fourth District in South- 
west Ranches, “intelligent, uniform 
growth management throughout the State 
... Cannot be achieved without meaning- 
ful judicial review in lawsuits brought 
under the Planning Act.” And there is 
nothing to suggest a legislative intent 
to limit meaningful judicial review to 
only those cases when the challenged 
use is more dense than that called for 
in the plan. 


Conclusion 


It is ironic that as Florida moves into 
the forefront among states with growth 
management programs, the old question 
of cumulative zoning is being rehashed 
by Florida courts. This is unfortunate 
because automatically treating land use 
districts as cumulative can seriously under- 
mine a sophisticated comprehensive pian. 
The courts should assume that there are 
valid and important reasons for design- 


publication consideration. 


the validity of the opinion. 
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ating an area as high-density residential, 
commercial or industrial. These reasons 
may relate to the availability of urban 
services, the special suitability of the 
area for the particular high-density use, 
the control of urban sprawl or any 
number of other reasons reflecting a 
thoughtful and resource-efficient plan- 
ning process. 

Florida courts should reject the out- 
dated notion that single family residential 
uses may be located anywhere without 
harming the local land use scheme. They 
should adopt Judge Cowart’s position 
that all development orders challenged 
as being inconsistent with the local com- 
prehensive plan should be given mean- 
ingful judicial review regardless of 
whether the use allowed by the develop- 
ment order is more dense or less dense 
than that shown on the plan. For their 
part, drafters of comprehensive plans 
should make it clear whether the land 
use designations are intended to be 
applied cumulatively or noncumulatively. 
BJ 


' For example: All development undertaken 
by governmental agencies, and all develop- 
ment orders, land development regulations 
and governmental actions related thereto must 
be consistent with the local comprehensive 
plan. FLA. STAT. §§163.3194, 163.3202(1) 
(1985). The several elements of the local com- 
prehensive plan must be consistent with each 
other. Jd. at §163.3177. The coastal manage- 
ment element of the comprehensive plan must 
be consistent with coastal resource plans 
prepared and adopted pursuant to general 
or special law. Id. at §163.3178(2). Local 
comprehensive plans must be consistent with 
regional policy plans and the state compre- 
hensive plan. Id. at §163.3177(9). Regional 
policy plans and state agency functional plans 
must be consistent with the state comprehen- 
sive plan. Id. at §§186.508; 86.022(2). 

2 Id. at §163.3164(6). Several recent cases 
not discussed in this article have upheld local 
development orders based on their consis- 
tency with the local plan, but. these cases have 
not delved into the meaning of consistency to 


any depth. See, e.g., Hillsborough County v. 
Putney, __So.2d__,, 11 FLW 1960 (Fla. 2d 


D.C.A. 1986); Sengra Corporation v. Metro- 
politan Dade County, 476 So.2d 298 
(Fla. 3d D.C.A. 1985); Alachua County v. 
Eagle’s Nest Farms, Inc., 473 So.2d 257 (Fla. 
Ist D.C.A. 1985). 

3 City of Cape Canaveral v. Mosher, 467 So.2d 
468, 470 n. 4 (Fla. 5th D.C.A. 1985) (J. Cowart 
concurring). 

4 467 So.2d at 471. The other judges 
involved in the case at both the trial and 
appellate levels implicitly rejected the applica- 
tion of cumulative zoning concepts to review 
of consistency determinations. None seemed 
to disagree with the position that the rezoning 
to a density less than that shown on the 
comprehensive plan was inconsistent with the 
plan. 

5In support of its conclusion, the Fourth 
District’s cited, in particular, §163.3194(4)(a)- 
(b) of the Planning Act which reads: 

“A court, in reviewing local government 
action on development regulations under this 
act, may consider, among other things, the 
reasonableness of the comprehensive plan, 
or element or elements thereof, relating to 
the issue justiciably raised or the appropri- 
ateness. and completeness of the comprehen- 
sive plan, or elements or elements thereof, 
in relation to the governmental action or 
development regulation under consideration. 
The court may consider the relationship of 
the comprehensive plan, one element or 
elements thereof, to the governmental action 
taken or the development regulation involved 
in litigation, but private property shall not 
be taken without due process of law and the 
payment of just compensation. 

It is the intent of this act that the compre- 
hensive plan set the general guidelines and 
principles concerning its purposes and con- 
tents and that this act shall be construed 
broadly to accomplish its stated purposes and 
objectives.” 

Significantly, however, the court ruled that 
land use decisions “must be consistent with 
the whole of the comprehensive plan” not 
just with the land use element. 12 FLW at 
358. 

6 The court then engaged in a fairly detailed 
analysis of the relationship between the 
rezonings and the comprehensive plan and 
concluded that the rezonings were consistent. 
Td. at 359-60. 

7461 So.2d at 163. Oregon courts still 
apply this rule; see, e.g., Clinkscales v. City 
of Lake Oswego, 47 Or.App. 1117, 615 P.2d 
1164, 1167 (1980); Stewart v. City of Corvallis, 


“48 Or.App. 709, 617 P.2d 921, 924-25 (1980); 


although it has been held not to apply when 


the proposed use differs from that shown 
on the comprehensive plan, see, e.g., Gillis 
v. City of Springfield, 46 Or.App: 389, 611 
P.2d 355, 358-59 (1980). The court of appeals 
of Oregon has also held that a subdivision 
permit for a parcel of land, designated in the 
comprehensive plan as residential and zoned 
as single family residence, may not be denied 
on the sole basis of a policy in the compre- 
hensive plan favoring retention of agricultural 
land. The court held that the landowner must 
be allowed the more intense residential use. 
Philippi v. City of Sublimity, 59 Or.App. 
295, 650 P.2d 1038, 1041 (1982). 

8 For general discussions of cumulative 
zoning, see ROHAN, ZONING AND LAND USE 
CONTROLS, Ch. 14; ANDERSON, AMERICAN 
Law OF ZONING §9.15; RATHKOPF, THE LAW 
OF ZONING AND PLANNING, §1.01. 

9 Regarding reduced costs, see Real Estate 
Research Corporation, “The Costs of Sprawl” 
(1974). 

10 §187.201(17)(b)1. 

1! Presentation at The Florida Bar continu- 
ing legal education seminar, “Land Use Plan- 
ning and Regulation: The Rights and Remedies 
of Land Owners,” April 3, 1987, Tampa. 

12 Because the legislature used the same 
words, i.e., “compatible with” and “furthers,” 
to define consistency between development 
orders and local comprehensive plans, as well 
as to define consistency between local com- 
prehensive plans and state and regional plans, 
it is reasonable to interpret the legislature’s 
clarification of the meaning of the latter as 
applying as well to the former. 

13 This elaboration on the definition of con- 
sistency closely parallels Judge Cowart’s state- 
ment of the meaning of consistency, which 
led him to conclude that cumulative zoning 
concepts should not be applied to consistency 
determinations. 
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Labor Law 


The Castaneda ‘Test in Employment Cases: 
A Critique 


by Nestor Cruz 


In Castaneda v. Partida, 430 U.S. 482 
(1977), the Supreme Court adopted a 
sophisticated statistical test to determine 
the existence of discrimination in grand 
jury selection cases where the sample of 
jurors was large. In Hazelwood School 
District v. U.S., 433 U.S. 299 (1977), 
the Supreme Court uncritically adopted 
the same test for employment discrimina- 
tion cases. Only Justice Stevens, in a 
brilliant dissent, dimly perceived that the 
test, as enunciated by the majority, is 
erroneous.! 

Since Hazelwood numerous inferior 
courts have applied the Castaneda test 
to Title VII cases, and it is well settled 
that the test is appropriate to help prove 
or disprove the existence of discrimina- 
tion. In this article I hope to show that 
in employment discrimination cases the 
Castaneda test is appropriate but only 
using 0.7 to one standard deviation to 
test significance. In Castaneda the Court 
used two or three standard deviations, 
and some inferior courts have tended 
toward two. Lest the reader become dis- 
couraged at this point, let me indicate 
that although my approach is highly 
quantitative, the mathematics are simple. 


The Castaneda Test 


The key variables in the Castaneda 
test are n, m, p, and s.? Variables n and 
p are given; m and s are computed by 
the following formulas: 


m = np s = \np(1-p 

An illustration will show the use of 
the formulas and the test. Let us say 
we have an employer with 100 managerial 
positions, that women occupy 22 of those 
positions, and that women constitute 30% 
of the qualified labor pool in the appro- 
priate recruiting geographic area. Then: 


n = 100 managerial positions 
p = 0.3 or 30% of the labor pool are women 


Since m = np m = 100 x 0.3 = 30 


Variable m is the expected number of 
women in managerial positions if selection 
has been done at random from the qual- 
ified labor market. (Please note that at 
this point I am only illustrating the use 
of the formula mathematically, not 
methodologically. Methodologically one 
would look not only at a “snapshop” 
but also at a “moving picture” of hiring, 
promotions and pay raises. The mathe- 
matics, however, is the same.) 


Since s =\\np (1-p) s = Y 100 x 0.3 x 0.7 
= 21=46 


Variable s is the standard deviation 
of a probability distribution and consti- 
tutes a measure of the expected chance 
fluctuation of a random variable having 


‘that distribution. 


The Castaneda test states that if the 
observed value (22) is within two or three 
standard deviations of the expected value 
(30) chances are discrimination is not 
at work: 


28s = 2x 4.6 = 9.2 or 9 
3s = 3 x 4.6 = 13.8 or 14 


30 + or -9 = 21 to 39 
30 + or -14 = 16 to 44 


In our case there would be no discrim- 
ination as 22 falls between 21 and 39. 
So far so good. 


The Significance of Standard 
Deviation 

If a random variable has a normal 
distribution, approximately 50% of the 
time its value will fall within 0.7 standard 
deviation of the mean. The other three 
significant values are: 


Standard Deviations 
1 
2 
99.7 3 


How does all this translate into English? 

If the expected value falls within 0.7 
standard deviation, it is more probable 
than not (50% +) that selection was 
effected randomly. If one uses one stan- 
dard deviation, the probability of random 
selection falls to 32%; if two to 5%; and 
if three to 0.3%. Therefore, it follows 
that the test of significance should be 
0.7 standard deviation, for it is at that 
point that it is more probable than not 
that no discrimination occurred . 

In Title VII cases, as well as in general 
in civil cases, we use a preponderance 
of the evidence burden, which is statisti- 
cally equivalent to 50% +. The Castaneda 
test of two or three standard deviations 
imposes on plaintiffs a 95% to 99.7% 
burden, practically beyond a reasonable 
doubt, the test used only in criminal cases. 

Justice Stevens grasped this funda- 
mental point in his dissent in Hazelwood. 
Buried in an obscure footnote evidently 
drafted at the last minute was this keen 
observation: 


After I had drafted this opinion, one of my 
law clerks advised me that, given the size of 
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the two-year sample, there is only about a 
5% likelihood that a disparity this large would 
be produced by a random selection from the 
labor pool. If his calculation . .. is correct, 
it is easy to understand why Hazelwood ofiezed 
no expert testimony.? 


The calculation done by Justice Stevens’ 
law clerk was correct, to wit: 


n=405 p=.057 m=np=23 

s = \(405 x 0.057 x 0.943 = \[21.8 = 4.5 

23-15 = 8 

The disparity of 8 is approximately 
equal to 9, which is two standard devia- 
tions. Therefore, there was indeed only 
about a 5% likelihood that a disparity 
that large would have been produced by 
a random selection from the labor pool. 


The Proposed Test at Work 


In Castaneda n was large (870) and 
p was large (79.1%); therefore, the use 
of three standard deviations still resulted 
in a reasonable burden of proof for 
plaintiffs. Since the expected value was 
688, the lawful observed value was 652, 
only 5% less. 

In most employment discrimination 
cases, however, the statistical situation 
is completely different. First, n is usually 
small, especially in the managerial and 
professional classifications of small or 
medium employers. Second, p is usually 
small. Blacks, Jews, Italian-Americans and 
other minorities usually constitute a 
relatively small percent of the qualified 
labor pool.* Even women in many occu- 
pations constitute a small percent of the 
qualified labor force. This combination 
of small n and. small p, when coupled 
with a two standard deviation test has 
a devastating effect on otherwise perfectly 
meritorious cases. 

An illustration will demonstrate this. 
Assume that an employer has 40 man- 
agerial positions, that women occupy zero 
of those positions, and that women con- 
stitute 10% of the qualified labor pool 
in the appropriate geographical area. 


(Keep in mind the necessity of both 


dynamic and static statistics). Then: 


n=40 p=0.1 m=40x01 =4 
women expected 


s= \40 x 0.1 x 0.9 = \3.6 = is 


Using the two standard deviations test 
the acceptable range is 4 plus or minus 
3.8 or 0 to 8 women. Yet, we have seen 
that the expected value of women is 4. 
By operation of this wide acceptable band, 
the employer could have no women with- 
out even a hint of suspicion, let alone 
proof. 


Let us see what would happen if one 
used the proposed 0.7 standard deviation 
test: 4 plus or minus 1.3 or 3 to 5 would 
be the acceptable range. Zero women 
would raise an inference of discrimina- 
tion. Even if one used a more conservative 
one standard. deviation (which. would still 
occur by chance only 32% of the: time), 
the acceptable range would be: 4 plus 
or minus 1.9 or 2 to 6. Zero women 
would still raise an inference of discrimi- 
nation. 

It should be pointed out that the 
proposed test cuts both ways and the 
presence of 7 women would raise an infer- 
ence of reverse discrimination. 

Finally, note that the 0.7 standard devi- 
ation test is more in accord with the 
“four-fifths” rule of thumb.‘ 


Conclusion 


The unquestioning acceptance by courts 
of the “full” Castaneda test would leave 
many otherwise meritorious Title VII cases 
open to question. In his notable footnote 
5, Justice Stevens realized intuitively that 
courts are placing a 95% burden of proof 
on Title VII plaintiffs. A modified 
Castaneda test at 0.7 to one standard 
deviation would balance the equities and 
result in a correct preponderance of the 
evidence burden. A two standard devia- 
tions test results in inferences of discrim- 
ination just in cases in which the observed 
value has only a 5% probability of occur- 
ring. BJ 


' See footnote 5 of Justice Stevens’ dissent 

2 FREUND, STATISTICS (Prentice-Hall, 
1970), pp. 128, 149, 156 and 157. 

3 433 U.S. 299. 

4 See, e.g., Paxton v. Union National 
Bank, 519 F.Supp. 136 (E.D. Ark. 1981), 
Modified at 688 F.2d 552 (8th Cir. 1982), 
cert. den. at 460 U.S. 1083 (1983). 

5 Uniform Guidelines on Employee 
Selection Procedures (1978), Section 4 D. 
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Modern Legal Ethics 


In the review of Charles W. Wolfram’s 
Modern Legal Ethics, which appeared 
in the December 1986 issue of the ABA 
Journal, Judge Alvin B. Rubin concludes 
that the book is “an invaluable treatise” 
which rates “four stars.” That review also 
contains the interesting statement that 
“Wolfram is not a lawyer baiter” while 
giving no reason why anyone might think 
he is. Judge Rubin’s review deals with 
the helpfulness of Professor Wolfram’s 
book in resolving particular ethics prob- 
lems such as those arising before a federal 
appellate judge. This review does not dis- 
agree as to that aspect of the book. 

There is another important aspect of 
Modern Legal Ethics which concerns 
Wolfram’s views of the nature of the 
legal profession and who should regulate 
lawyer discipline. It is in that regard that 
this review is written. 

Any reader who anticipates that this 
comprehensive ethics text will recognize 
the nobility of the legal profession is 
in for an awakening. There seems to be 
no similarity in that respect between the 
views of Charles Wolfram and those of 
established ethics commentators like 
Henry Drinker and Elliott Cheatham. Read- 
ers who look to books to teach them 
the nature of the legal profession should 
be aware that this book in certain respects 
represents a distinct minority view within 
the profession. This view is not shared 
by the many practicing lawyers and judges 
concerned with the great importance to 
the public interest of the independence 
of the legal profession from the legislative 
and executive branches of government. 

Modern Legal Ethics in its chapters 
One and Two favors regulation of the 
legal profession by state legislatures. It 
opposes not only self-regulation but also 
exclusive judicial regulation of lawyer dis- 
cipline, to-wit, regulation by state supreme 
courts. 


It is not the purpose of this review 
to discuss Wolfram’s erudite arguments 
in favor of legislative regulation of the 
bar. But it should be noted that those 
arguments are contrary to the long estab- 
lished judicial position that legislative reg- 
ulation of lawyers, who are officers of 
the courts, would seriously derogate the 
doctrine of separation of powers which 
is a fundamental strength of our dem- 
ocratic form of government. That posi- 
tion reflects basics so well accepted in 
the legal profession as to have become 
virtually taken for granted and therefore 
sometimes lost sight of. It is the purpose 
of this review to provide awareness of 
the nature of Wolfram’s contrary argu- 
ments. Those arguments might not ordi- 
narily be focused upon by judges or 
practicing lawyers who would not likely 
use the background chapters of the book 
in dealing with day-to-day ethics prob- 
lems. But those arguments, presented in 
the book as logical statements, may well 
be within the focus of impressionable 
law students whose basic perceptions of 
the profession are shaped while in law 
school. 

An example of those arguments is 
Wolfram’s reference to a “hero mythol- 
ogy” of the legal profession perpetuated 


by lawyers who write strongly about the 
public service aspects of the profession. 
He describes writings of that type as present- 
ing “overall a distorted view of the role 
of lawyers in America.” Seeming to take 
the position that the legal profession is 
basically no different from other profes- 
sions, he says, “Indeed, the similarities 
in the history of lawyers, doctors, edu- 
cators, and other professional groups are 
much more striking than their differences.” 

Wolfram characterizes the description 
of lawyers as officers of the courts as 
being merely a “sobriquet,” i.e., a nick- 
name, the origins of which he says are 
“obscure” and which “lacks much de- 
finitive significance in the law.” He labels 
arguments in favor of self-regulation as 
being “transparently debatable” and, dis- 
regarding the distinctly different role of 
judges, refers to judicial regulation of 
lawyers as being regulation “by lawyer- 
judges.” He describes the established doc- 
trine of the inherent powers of the courts 
to regulate lawyers as having an “uncom- 
fortable consequence ... that the same 
body that promulgates ... rules regulat- 
ing the conduct of lawyers must also sit 
as the body that determines their validity 
if later attacked.” He purports to find 
no justification for what he calls the “rad- 
ical” position of courts which deny any 
authority of legislatures to regulate law- 
yers. He speaks of state constitutional 
amendments to eliminate the inherent 
powers doctrine, an approach which in 
a 1978 law review article he called “the 
most appealing” of available alternatives 
to provide for effective lay participation 
in the regulation of the legal profession. 
Wolfram, “Barriers to Effective Public 
Participation in Regulation of the Legal 
Profession,” 62 Minn.L.Rev. 619, 641 
(1978). He says, “The doctrine, an 
unwarranted exercise of which can be 
arrested only by amendment of a state’s 
constitution, carries obvious risks of 
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judicial abuse and maladministration.” 

His antipathy toward judicial regula- 
tion of lawyers and favor toward lay 
regulation are reflected in his statements 
that “in American democratic theory, 
popularly elected legislatures are the pri- 
mary source of lawmaking, whether judges 
enjoy their secondary lawmaking role or 
not. Legislatures are specifically the 
constitutionally preferred source of initi- 
atives for altering the modes of regulating 
occupations.” According to Wolfram, 
courts should have exclusive authority 
over lawyer discipline only when neces- 
sary “to adjudicate cases and conduct 
other business necessarily and properly 
before them.” He considers state supreme 
court power and initiative in the area 
of lawyer regulation to be illusory, saying, 
“In fact, courts serve as the largely passive 
sounding boards and official approvers 
or disapprovers of initiatives that are taken 
by lawyers operating through bar associ- 
ations.” 

{In lamenting the lack of strong lay 
participation in the manner of regulating 
the legal profession, he says, “Most obvi- 


ously missing from any influence within 
the ABA, or any other bar association, 
is the great mass of the nonlawyer public.” 
In discounting judicial regulation of law- 
yers and disregarding the assistance pro- 
vided to many state supreme courts by 
separately funded regulatory agencies oper- 
ating under the control of those courts 
or by agencies of the integrated bar oper- 
ating as arms of those courts, he says 
that “courts lack the time, staff, funds, 
or means of information gathering. They 
probably are not intimately aware of the 
actual operation of mandatory bars and 
supervise them only in a passive and 
reactive capacity by passing upon initia- 
tives that are generated and shaped in 
detail elsewhere.” 

Wolfram acknowledged in his 1978 law 
review article that legislative regulation 
of the bar, if adopted, would bring about 
“wrenching institutional and doctrinal 
change.” Wolfram, supra, at 625, 641. 

Professor Wolfram’s endorsement of 
legislative regulation of the bar promotes 
radical change to the existing system of 
lawyer discipline and should be recog- 
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nized to be an aspect of his book which 
is contrary to the overwhelming weight 
of thoughtfully established precedent. 


Reviewed by Judge James E. Lehan 


James E. Lehan is a judge of the District 
Court of Appeal of Florida, Second District. 
He is enrolled in the Master of Laws in the 
Judicial Process program at the University 
of Virginia Law School where he is writing 
a thesis concerning the regulation of lawyer 
discipline. 


Trusts, Practitioner's 
Edition 


Trusts, Sixth Edition, Practitioner’s 
Edition (a first time practitioner’s edition 
of a well-known hornbook) is now 
available for those involved in estate 
planning, trusts and probate. The hard- 
cover book from West Publishing can 
be used alone as a quick reference, or 
as an index to more in-depth coverage 
found in state statutes, case law, and 
other detailed West publications. 

The book includes forms of trusts with 
reference to the latest federal requirements. 
These forms include the exact language 
required by federal statutes or regulations. 

The practitioner’s edition contains new 
chapters covering multi-state trusts, trustee 
responsibility and liability, and factors 
that may influence the outcome of 
surcharge litigation. It includes up-to-date 
analyses of state statutes affecting the 
creation, administration, enforcement and 
termination of trusts. 

This edition was tailored for the 
practitioner by attorney/author George 
Taylor Bogert, Harvard law graduate who 
has practiced in estate planning and trusts 
since 1954. 

For further information, contact Gary 
Schmidt, West Publishing Company, 50 
W. Kellogg Blvd., P.O. Box 64526, St. 
Paul, MN 55164-0526, 612/228-2500. 


The Supreme Court and 
Its Justices 


The Supreme Court and Its Justices, 
an insider’s view of the High Court, has 
been published by the ABA Journal: The 
Lawyer’s Magazine. 

Especially appropriate during the celebra- 
tion of the Bicentennial of the Consti- 
tution, the book probes the Court as a 
center of controversy, provides insights 
about how it really operates and offers 
fascinating portraits of many of the 
Court’s legendary figures, often written 
by the Justices themselves. It is, in the 
words of Associate Justice William J. 


Brennan, Jr., “Must reading.” 

Jesse H. Choper, dean and professor 
of law at the University of California 
School of Law at Berkeley, is the editor 
of this first volume in an anthology series, 
“The Best of the ABA Journal.” 

To order, send check for $24.95 (in- 
cludes shipping and handling) to Order 
Fulfillment 299, American Bar Associa- 
tion, 750 N. Lake Shore Dr., Chicago, 
TL 60611, or use your VISA or Master- 
Card (include card number and expira- 
tion date). There is a $2.50 additional 
charge for billed orders. 


Benefit Trivia Book 


For those who would like to check 
their knowledge of benefit-related sub- 
jects and issues, the Q and A book is 
The Quizzical Administrator: Employee 
Benefit Trivia, published by the Interna- 
tional Foundation of Employee Benefit 
Plans. This collection of 211 questions 
and answers was compiled by Irving 
Baldinger, senior vice president, American 
Benefit Plan Administrators, Inc., Los 
Angeles. 

The book is arranged by topics, which 
include: ERISA, COBRA, Tax Reform 
Act of 1986, pension benefits, health care 
and other benefits, Medicare and Social 
Security. The introduction contains ideas 
for using “The Quizzical Administrator” 
to increase benefit knowledge and aware- 
ness. 

The book is $7.95 retail and $4.95 for 
International Foundation members. 
Copies (ISBN 0-89154-336-8) can be ob- 
tained by sending payment to the Publica- 
tions Department, International Founda- 
tion, P.O. Box 69, Brookfield, WI 53008- 
0069. 


Admiralty Litigation 


Contemporary admiralty law deals with 
issues which are often far removed from 
the high seas. 

The broadened horizons of this area 
may involve a bass boat, a dock or even 
a truck, according to R. Layton Mank, 
Miami, chairman of the Defense Research 
Institute’s Admiralty Law Committee, writ- 
ing in the institute’s new publication: the 
Defense of Admiralty Litigation. 

The publication is a joint product of 
14 authors. They discuss eight areas of 
admiralty litigation, and its application 
to vessel collisions that include pleasure 
craft on navigable rivers and streams. 
Land based negligence, utility wires that 
may result in navigation impediments, 


a faulty product alleged to have caused 
a ship to run aground, and smoke emitted 
by an industry’s smoke stacks to obscure 
a ship pilot’s view are among the more 
specific issues and types of cases covered. 

Admiralty jurisdiction and remedies, 
recent developments, how to handle over- 
lapping federal and state compensation 
remedies, the “changing sea” of admiralty 
rules and ‘procedures, and a number of 
useful defense tactics, strategies and novel 
developments are shared in this publica- 
tion. 

The publication (Vol. 87, No. 1) is 
available for $20 through the Defense 
Research Institute, Suite 500, 750 N. Lake 
Shore Dr., Chicago, IL 60611. 


Workers’ Compensation 


The Defense Research Institute’s pub- 
lication, Workers’ Compensation — Cur- 
rent Legal and Medical Issues, is geared 
to defense lawyers and those responsible 
for handling claims with insurance carri- 
ers and other corporations. 

It provides information dealing with 
areas such as the “Exclusive” Remedy 
Doctrine, how claimants have sought to 
circumvent the doctrine, and how defense 
counsel can help their clients protect their 
shareholders and employees interests over- 
all through a vigorous defense against 
claims without merit. 

The publication also offers insight into 
the defense of occupational disease claims. 

The magnitude of heart attack cases, 
and cardiovascular claims and the ability 
of counsel to present a defense which 
reflects the true medical relationship 
between employment and cardiovascular 
catastrophes jis also discussed. 

Write The Defense Research & Trial 
Lawyers Association, 750 N. Lake Shore 
Dr., Chicago, IL 60611. 


Software Contract Forms 


A new collection of software contract 
forms has been published by the Software 
Licensing Practices Committee of the Amer- 
ican Bar Association’s Section of Science 
and Technology. The 1,081-page bound 
collection includes 88 forms. 

The collection is divided into five sec- 
tions: End-user Agreements; Confidenti- 
ality and Nondisclosure Agreements; 
Distributorship Agreements; Custom Devel- 
opment Agreements; and Miscellaneous. 
A descriptive table of contents helps locate 
particular types of forms. 

The collection is not intended to present 
“model” forms, but rather to present a 
variety of forms as a helpful resource 
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to professionals practicing in the software 
contract area, according to Paul Hoffman, 
committee chairman. The form agree- 
ments are neither endorsed nor approved 
by the committee or the American Bar 
Association. 

The collection, “Software Contract 
Forms-1987 Collection,” is available for 
$77.50, which includes postage and 
handling, from the American Bar Associ- 
ation, Order Fulfillment, 750 N. Lake Shore 
Dr., Chicago, IL 60611. 


Florida County Perspectives 

Florida County Perspectives is a 
comprehensive statistical fact book about 
all 67 of Florida’s counties. The book 
was originally developed to provide 
information about a particular area to 
out-of-state industrial development 
consultants, who need facts and figures 
about an area so they can compare one 
community over another for industrial 
location. 

Perspectives allows the reader to 
rapidly access 78 tables of agricultural, 
economic, educational, health, crime, 
labor, population and vital statistical 
county level information. The book not 
only shows the most current data 
available, but presents trend data with 
percent changes and county rankings. 

The information makes it a valuable 
tool for business people, health profes- 
sionals, educators, lawyers, law enforce- 
ment personnel, government workers, 
consultants, newspaper reporters, and 
magazine editors. The book may be 
ordered from National Data Consultants, 
P.O. Box 6381, Athens, GA 30604, tele- 
phone (404) 548-8460. Cost is $16. 


Pretrial Discovery Strategy and 
Tactics 

Callaghan & Company announces the 
publication of a new one-volume work, 
Pretrial Discovery Strategy and Tactics, 
by University of California, Davis, law 
professor, Edward J. Imwinkelried and 
Theodore Blumoff, assistant professor of 
law at Mercer University. 

The focus of the book concentrates 
on the all important, and often over- 
looked strategy and tactics. Part I covers 
all the elements of strategic planning for 
pretrial discovery; leading the attorney 
step-by-step through the questions that 
must be answered to effectively plan dis- 
covery strategy. 

Write Callaghan & Company, 3201 Old 
Glenview Road, Wilmette, Illinois 60091, 
1-800-323-1336. BJ 
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It may not be true that all the world’s Insurance by any other name would 
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In today’s society, nevertheless, by indemnity 
lawyers are being sued jusi as other pro- eee 
fessionals. That’s why liability insurance To pay more. Or not to pay more. That 
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Lawyer at Large 


Mock Trial 


I recently had the experience of coach- , 


ing a team of high school students in 
a mock trial competition. The students, 


acting in the roles of attorneys as well 


as witnesses, were well rehearsed, highly 
motivated, and very competitive. 

This was most obvious during cross- 
examination, which afforded the students 


a rare opportunity to verbally abuse a | 


student from a different school, while 
asking a few questions about the trial 
in the process. The main objective, it 
‘seemed, was to catch a witness in a con- 
tradiction, any contradiction, and ham- 
mer the point home with -a thunderous 

- question that would get the miserable 
creature to admit, in his own words, 
no less, the contradiction. 

For example, one witness at first testi- 
fied that she remained in a certain area 
for approximately 45 minutes, then for 

..same.reason declined to admit on cross 
that she had remained in the area for 
“the better part of an hour.” Opposing 
counsel, ‘neither a stickler for relevance 
nor a disciple of Irving Younger, seized 
upon this opportunity to ask, in the thun- 
derous voice referenced above, “Isn’t it 
true that 45 minutes is IN FACT the 
better part of an hour?” (emphasis in 
original). 

_ The witness, sensing her dilemma, but 
equally well motivated and similarly com- 
petitive, calmly replied, “No,” which 
totally flabbergasted her examiner, caus- 
ing him to use a line often heard in 
actual courtroom cases: “Hey, Judge, can 
she say that?” (Of course, the correct 
answer is: “It depends on what you do 
during the last 15 minutes.”) 

As with most mock trials, the case 
was heard pursuant toa stipulated set 
of facts. Students could not create facts, 
but if asked a question they could 
“explain” their answer, as long as it was 
consistent with the stated facts. This 
allowed them to elaborate during their 
testimony to make it more realistic, and 
to keep their coaches on the edge of 


their seats. 


he struck a woman in the face during 
a demonstration. According to the facts, 
he could deny striking the first blow, 
and claim self-defense, which he did. But 
then the witness elaborated: “I did not 
hit her, she hit me. I was just defending 
myself. I am not the kind of guy who 
goes around hitting women. Heck, I don’t 
even beat my wife!” There were no further 
questions. 


Lawyer at Large is edited by 
Joseph A. Eustace, Jr., Tampa, amem- 
ber of The Florida Bar Journal/ News 
Editorial Board. He invites readers to 
submit amusing stories they may en- 
counter during their practice of law. 
Material may be sent to Eustace at 
1802 Morgan Street, Tampa, FL 
33602. 


But realism is not always good strategy. 
At one point, a witness was asked if 


Smile, smile, smile 

If laughter is the best medicine, the prescription is getting more expensive. 
According to Malcolm Kushner, an “attorney turned humor consultant,” the 
Cost of Laughing Index is 6.5 percent higher than it was a year ago. Kushner 
said he developed the index to track how the bottom line affects the punch 
line. Eighteen indicators, from the cost of rubber chickens and Groucho glasses 
to the fee for writing a television situation comedy, make up the index. Here 
are a few of the findings: 


Item 
Rubber chickens (New York price) 


1986 
$39/doz. 


1987 
'$43.20/ doz. 


Change 
+ $4.20 


Groucho glasses (New York price) $12/doz. $12/doz. unchanged 


National Lampoon (April issue) $2 $3.95 + $1.95 


MAD Magazine (April issue) $1.25 $1.35 + 10 cents 


‘Half-hour TV sitcom (minimum) $7,846 $8,356 + $510 


Admission to Little Shop of morrors 


at the Orpheum Theatre, New York unchanged 


Admission on Saturday night 
at Second City, Chicago 
at Laugh Factory, Los Angeles 
at Comic Strip, New York 


+ $1 


unchanged 
+ $2 


‘Source: Malcolm Kushner and Associates, Santa Cruz, Calif. Bw 
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| to review medical records, prepare written reports and testify. - 
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Attorneys Interested 

Subrogation Referrals | 


AMERICAN 
SUBROGATION 
ATTORNEYS, INC. 
guarantees access to over 6,000 
insurance company claim offices 
throughout the United States. 


For information 
call or write: 


AMERICAN 
SUBROGATION 
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‘P.O. Box 5294 
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New York, NY 10150 
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Is your client “weak-willed,” suffering 
from a “bad habit,” or “psychiatric 
illness;” or is he CHEMIGALLY DE- 
PENDENT, impaired from a chronic, 
progressive fatal medical disease? 


PHYSICIAN” 


@ A.M.A. CERTIFIED in medicine’s new- 
est speciality—ADDICTIONOLOGY 

@ EXPERT MEDICAL TESTIMONY & 
EVALUATION for plaintiff/defense 

ALCOHOL & DRUG ISSUES in criminal 
law, DUI, malpractice, wrongful death, 
personal injury, workers’ compensation, 
family law, nicotine, & product liability. 
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1541 Medical Drive, Suite 200 
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RESOURCES Security Negligence vs. 
7 Reasonable Security 
Consultation & Case Evaluation 


NATIONWIDE Luis J. DEL PINO, uJ.D.,c.PP 


Phone: 255-6220 
Experts Carefully Screened 13651 S.W. 72 Ave. Miami, FL 33158 
y 


Inquiries Professionally TRADEMARK & COPYRIGHT SEARCHES oT WEIS 
Analyzed word and/or design plus goods or WITNESSES 
TRADEMARES STO COMMON LAW 836 EXPANDED 
Expertise listing upon request COMMON LAW - $80* DESIGNS - $85* per class MN J & DEFENDANTS 
INTERNATIONAL SEARCHING FIND SOMEONE'S ADDRESS 


Trademark & Patent-Fees on Request 
DOCUMENT PREPARATION: (for attorneys only - RESULTS GUARANTEED 


Los Angeles (213) 669-1660 Applications, Section 8 & 5 Assignments renewals) “NO TRACE-NO CHARGE” 
RESEARCH - - 10K’s, ICC, FCC, ; 

New York (212) 288-1120 MAKE ONE-CALL TOLL- 

Chicago (312) 327-2830 set for us by a D.C. Court of Appeals Committee. 

Dallas (214) 698-1881 Over 100 years total staff experience — not connected 

Miami (305).372-5259 with the Federal Government. ’ 

Peoria (309) 688-4857 003030 Clarendon Bivd. Suite 209 


1 SERVICE < 
When time is of the essence, aad iu need to 
Astington, VA 22201 ‘locate someone NOW!! use 
All majorcredit cards accepted Use “Priority Search” when you need to find 
loss. Results guaranteed "NO TRACE NO 
FORENSIC PHYSICS : ey guaranteed in 90 days or less! “NO 
Expert Witness — 20 yrs. — All Type Accidents 


r ae we find the person) fro! ress up to 
Vehicular Collision-Electric Shock & Burns-Explosions-Slip & Felleant Belt De four years old. Searches from older addresses 


also available. 
100% suscess Rate — Reference MISSING HEIR SEARCH 
Our affiliate, International Genealogical 


Richard W. Mitchell, Ph.D. Vieux Carre Cir. finds Getter ws 
(813) 971-3759 7 : Tampa, FL 33613 ESTATE”. Searches are often court authorized. 
Quotations are made without cost or 


© AMORTIZATION SCHEDULES | DAYTONA DATA atat a search today call Toll-Free 
@ FULL ACCOUNTING SERVICES 219 Magnolia Ave. 


© MAILING LISTS, BILLING SYSTEMS Daytona Beach,FL32015 =| 1-800-663-2255 
$4.00 .Prepaid—10-for $35.00 (904) 252-3633 (ALASKA/HAWAIi - 1-800-426-9850) 


AMOUNT OF | RATE TERM | PAYMENT | MONTH OF] PAYMENTS} ADD'L 
LOAN 1st PYMT | PER YEAR SETS RACING 


SERNICES wc 
$ % $ $2.00 ea. 


TECHNICAL 
MEDICAL & DENTAL EXPERT Expert Witness 

SERVICES Metallurgist—Failure Analyst 

i s); Negligence; Acci- 

ee wane liability; Metal structures, components, weldments: including aviation, 


Biomedical Injury sre nag a & automotive, grain elevators, pressure vessels, prostheses and railroad. 
Fracture Analysis; Athletics & sports safety; ve 
Criminalistics; Medical, dental and podiatry ‘Stuart T. Ross, Ph.D. P.E. 
‘malpractice. Brochure. Medical & dental 
| doctors in addition to technical experts In Florida: 305/761-3688 
.on staff &.available to-consult and testify 

in all courts. Full range of laboratory services. 


INTER-CITY TESTING & FUTURE MONETARY DAMAGES 


ee a. ‘Wrongful Death & Disability — Structured Settlement Analysis 


Plantation, FL 33322 Antitrust — Loss of Profits — Real Estate 
J. FREMON JONES, PH.D. 
167 Willis Avenue Columbia Research Associates 

Mineola, N.Y. 11501 P.O. Box 1702-111 1-800-525-5018 
- (516) 747-8400 Gainesville, FL 32606 After tone—dial 111 
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TRANSACTIONAL/TAX 
ATTORNEY WANTED 
Immediate opening for attorney 
with 3-5 years of experience. Well 
established law firm in Sarasota 
County, Florida on beautiful Gulf 
Coast. Enjoy challenging practice 
and. new lifestyle. Member Florida 

Bar. 


Send resume to: 
Office Administrator 
P. O. Box 1767 
Venice, FL 34284-1767 

call 


or 
(813) 485-1571 


Time to change 

your address with The Florida 
Bar. Listing of Bar members in 
annual directory goes to press 
July 1. Send address, new tele- 
phone number to 


Membership Records 
The Florida Bar 
Tallahassee, FL 32301 


IBM no longer sells Displaywriters 
but Prestige does! We have a com- 
plete inventory for fast delivery. 
' Look at the benefits Prestige offers: 


e Affordable Low Prices. 
e Lease & Rentals Available. 


e All Configurations, Features, 
Parts & Upgrades Available. 


¢ Refurbished & Free Delivery. 

¢ Eligible for IBM Maintenance. 
Satisfaction Guaranteed. 

° Wang & NBI Also Available. 


Prestige has satisfied customers 
throughout the U.S. References 
available upon request. 


AT ORIDA BAR EXAM APPLICANTS 


THE ONLY BAR REVIEW COURSE TAILORED FOR YOU 
In your own home: 

Video Cassette “Nutshell Lectures” 

Comprehensive Audio Cassette Lectures 

Extensive Printed Course Notes 

Bar Exam Grading and Analysis 

CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE 


Or write to us at our National Bar Review 
headquarters as follows: 


FLORIDA NORD BAR REVIEW COURSE © 
_ 5600 W. Maple Rd., Suite C-311 


Bloomfield, Michigan 48322 
FLORIDA'S MOST EXPERIENCED AND SUCCESSFUL BAR REVIEW COURSE 


SW WE TRACK THEM DOWN 
—OR YOU DON’T PAY 


When witnesses, defendents, beneficiaries, insureds, Od 
policy holders, debtors have moved and left no o& 
forwarding address, we track them down on a world- Pye 
wide scale. And if we don’t find your person, you don’t 
pay. Global’s basic charge for a trace when the last known address is three 
years old or less is $180.00. 
CALL FOR MORE INFORMATION OR TO START A TRACE TODAY. 


1-800-663-6144 Toll Free 
ALASKA & HAWAII CALL 1-800-443-6144 
9 a.m.—7:30 p.m. EST 6 a.m.—4:30 p.m. PST Est. in 1967 


Here to serve you... 


CALL US TODAY — PHONE TOLL FREE 


1-800-227-1616 


(MINNESOTA 612-937-9088) 
_ PRESTIGE OFFICE SYSTEMS, INC. 


7684 Executive Drive, Minneapolis, MN 55344 


ADVERTISERS INDEX 


Suppliers to the legal profession whose advertisements appear in this issue of the 


' Journal not only help underwrite: the costs of this publication but are ready to 


supply lawyers with their practice and personal needs. 
When you need a product or service consult these companies and individuals first. 


American Subrogation Attorneys 82 Hilton St. Petersburg 6 
John Arribas and Associates 82 George Howard & Associates 78 
_ Attorney Software, Inc. 60 Hyatt Legal Services 52 
Attorney’s Title Insurance Fund 18 Industrial Valley Title Insurance Co. 68 
Blake. & Blake Genealogists 2nd Cover Infosearch 58 
British Antique Importers, Inc. 31 Inter-City Testing & Consulting Corp. 83 
C & S Trust Company 32 International Sureties, Ltd. 62 
Claims Verification, Inc. 40 International Tracing Services, Inc. . 83 
Commonwealth Land Title Insurance 36 J. Fremon Jones, Ph.D. 83 
Corporation Information Services 3rd Cover Jordan Roberts & Company. 50 
Daytona Data Center 83 Peter M. Macaluso, M.D: 82 
Deed Analysis System 66 Medical Quality Foundation 82 
Luis J. Del Pino, CPP 83 Richard W. Mitchell, Ph.D. 83 
Empire Lithographers 44 NORD Bar Review 84 
Excelsior Legal, Inc. 1 Oxley Construction Consultants 48 
Expert Resources, Inc. 83 Prestige Office Systems, Inc. 84 
Fiduciary Research 46 Professional Management Support, Inc. 38 
First American Title Ins. Co. 96 Stuart T. Ross & Associates, Inc. 83 
Florida Corporation Supplies 82 Rumger Insurance Company 5 
Florida Lawyers Indemnity Group 80 Sclafani Williams Court Reporters,Inc. 53 
Global Tracing 84 State Seal.& Certificate Co. 82 
Government Liaison: Services, Inc. 83 West Publishing Company 4th Cover 
Guardian Interlock 2 Wood Business Products 47 


84 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1987 


\ 
| 4y ? GLOBAL 
| 
Displ iter 
| 


Vital Equipment...to get the job done 


When speed is important, CIS outpaces the field. We can provide you with information 
on routine corporate and UCC transactions or other matters of public record because 
we use the best resources available: from the most advanced computerized searches to 
fast runs to all state agencies. CIS is the one professional firm you need. 
Economical. Fast. Accurate. 


CORPORATION INFORMATION SERVICES. INC. 


File and Retrieve Documents of Public Record * UCC Information * Corporate Information * DMV Information 
Our services extend throughout Florida and the nation. 


P.O. Box 5828 « Tallahassee, FL 32314 502 East Park Avenue °* Tallahassee, FL 32301 
(904) 222-9171 or Toll Free 1-800-342-8086 


ra 
\ 


“Westlaw the 
edge. 


Sometimes 
more about 
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WARREN F. BATEMAN LAWRENCE E. MANNING 
P.O. Box 55-7395 P.O. Box 37280 
Miami, FL 33255 Tallahassee, FL 32315 
Phone: 305/662-0801 Phone: 904/386-8655 ® 
PATRICIA WINN CARTER MICHAEL L. MOSCHEL 
jango, apies, 

Phone: 305/351-0090 Ans. Serv. Phone: 1-800-328-0109 
KENNETH S. GREEN, JR. —aaae (MN, AK 612/228-2450) 

»O. Box 5 i 
Fort Lauderdale, FL 33310 BRADLEY H. THURSTON PO. Box 64526 | 
Broward Co. Phone: 305/776-7824, RO. Box 1086 ena St. Paul, MN 55164-0526 | 
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